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The Trifecta of Reform: Women’s Reservation, Censysand
Delimitation in India’s Constitutional Future

Yashasivi Mishra

Abstract:

The 106 Constitutional Amendment provides for one-thirdereation for women in the Lok Sabha and State
Assemblies, but makes its implementation contingerthe completion of the next national census arftesh
delimitation exercise. This conditionality raisesisus constitutional and normative concerns, patarly in light

of the decade-long delay in census operations hadnpending end of the delimitation freeze in 2026s article
critically examines the triadic nexus between womearservation, census, and delimitation, and euelsiats
implications for democratic equality and federaluéy in India. The core research question askswiat extent
does the interdependence of these three reformselgademographic, territorial, and representationahdermine
the immediacy and substance of gender justice @ial® constitutional democracy? Employing doctrinal
empirical, and comparative methods, the paper eagagith the frameworks of transformative constinaiesm

by Upendra Baxi, intersectionality as theorised Kiynberlé Crenshaw and Nancy Fraser, and deliberative
democracy through the works of John Rawls and IrisidfaYoung to analyse the systemic consequencibgsof
delay. It draws on parliamentary debates, Law Commmisggports, Delimitation Commission data, and landma
Supreme Court cases, including Kuldip Nayar and AsKakiar Jain. The paper also evaluates regional
disparities using census-based simulations andaggiindia’s model against global examples sucRaanda’s
binding quotas, the United States’ census appomiemt framework, and the United Kingdom's boundary
commission system. Conclusively, the paper proposestitutional and administrative reforms to degleuthese
processes and enable the timely implementatioroofem’s political representation.

Keywords: Women'’s Reservation, Delimitation, Census, Gendstickj Indian Constitution

Introduction:

India is passing through a rare constitutional muaiméhe enactment of the One Hundred and
Sixth Constitutional Amendment Act, 2023, which yides one-third reservation for women
in the Lok Sabha and in State Legislative Assermaplieas hailed as a milestone in the quest
for gender equality. Yet the Amendment carries add@n that turns a moment of triumph
into a paradox. Its implementation depends on thapdetion of the next census and the
subsequent delimitation of constituencies.

This entanglement of women’s reservation with thestis and delimitation is not an accident
of drafting. It is the outcome of a political bairgdhat reflects both the ambition to widen
participation and the anxiety of altering the feddsalance. Reservation has been on the
national agenda since the mid-1990s, yet each pitemas stalled until the current
amendment. The final consensus came at a cosentpowerment of women would take
effect only after demographic recalculation andaaang of electoral boundaries. Since the

1 Assistant Professor of Law, KCC Institute of Legal akigher Education, Delhi-NCR, Greater Noida, India.
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last census was held in 2011 and delimitation leas lirozen until 2026, the practical effect is
that women may have to wait until at least 2028¢® this reform translated into séats.

The reasons are embedded in federal politics. @oesty allocation in Parliament is tied to
population. States in the north, such as Uttar éxtadcand Bihar, with higher fertility rates,
stand to gain once delimitation resumes. Statélsarsouth, such as Kerala and Tamil Nadu,
which achieved demographic discipline, may losétipal weight? This trade-off has haunted
Indian federalism for decades. By tying women’s respntation to this bargain, the
Amendment risks making gender justice hostagectingest between regions.

The census itself, while often presented as neoatrahting, is a political technology. It is the
instrument through which power, resources, andessmtation are distributédelays in its
operation weaken governance and simultaneoushpgostreforms that depend on accurate
population data. The controversy around caste eratior and the overlap with the National
Population Register has made the exercise moreestgat than before. In this context,
attaching women'’s reservation to the census canaetchnical exercise into a gatekeeper of
constitutional reform.

The theoretical implications are equally significddpendra Baxi’'s account of transformative
constitutionalism describes the Constitution asiving project committed to deepening
democracy and social justiéeThe postponement of women’s reservation challenpiss
transformative promise, replacing substantive chanith procedural preconditions. John
Rawls emphasised the fair value of political liEstas central to democratic equalityis
Marion Young's account of group differentiated megm@ntation highlights that historically
excluded groups require immediate political inabusi Kimberlé Crenshaw and Nancy Fraser
have shown that delays reinforce structural injestioy compounding exclusions over tfne.
These frameworks converge on a warning: when refara tied to slow processes, justice is
not only delayed but potentially denied.

Comparative practice shows how unusual India’s rhisd&kwanda reserves thirty per cent of
seats for women by constitutional mandate, whichlad to women holding more than sixty
per cent of parliamentary seats, the highest ptigpoin the world® Nordic states employ

party mechanisms such as zipper systems, wherearmewomen alternate on candidate lists,

2 Constitution of India, Art 82; The Constitution (OHendred and Sixth Amendment) Act, 2023.

3 PRS Legislative Researdomen in Parliament: Representation and Reserva{2o23).

4 Census Act, 1948.

5 Upendra BaxiThe Indian Supreme Court and Politidastern Book Company 1980).

6 John RawlsPolitical Liberalism(Columbia University Press 1993).

7 Iris Marion Young,Inclusion and Democrac§Oxford University Press 2000).

8 Kimberlé Crenshaw, ‘Mapping the Margins: Intersetility, Identity Politics, and Violence against Wven of
Color’ (1991) 43 Stanford Law Review 1241; Nancyderalustice Interruptus: Critical Reflections on the
“Postsocialist” Condition(Routledge 1997).

9 Inter-Parliamentary UnioiWomen in National Parliaments: World Classificati@23).
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guaranteeing balance without waiting for censudbaundary redrawinéf France enforces
parity in candidacy through constitutional mandateposing financial penalties for non-
compliancé! The United States relies on the census for agponént but does not tie gender
reforms to that proces$.The United Kingdom redraws boundaries every dedadsugh
independent commissions, yet reforms on inclusiom ot postponed until after these
exercises? The global trend is clear: representation refoamsimplemented directly, rather
than being tethered to contested processes.

The question therefore, arises: to what extent dibwes interdependence of women's
reservation, census, and delimitation underminentieaning of gender justice and federal
equity in India’'s constitutional democracy? Thisppa answers by combining doctrinal
analysis of constitutional provisions, parliamentdebates, and Supreme Court jurisprudence
with empirical reasoning drawn from census simafaiand comparative study. The central
claim advanced is that the linkage is not inevaablit a political compromise, and that it
blunts the transformative spirit of the Constitatidf women’s representation continues to be
postponed by procedural dependencies, India rigkénty a promise of empowerment into a
prolonged deferral.

Theoretical Framework:

Constitutional reform cannot be understood onlyaasatter of legal text or institutional
mechanics. It must also be examined through themdweorks of constitutional theory,
political philosophy, and feminist critique. Thetamglement of women’s reservation with
census and delimitation illustrates how formal smns can conceal deep normative
struggles. To capture these dimensions, this chapses three overlapping lenses:
transformative constitutionalism, democratic edyaland intersectional justice. Together,
they provide the conceptual tools to analyse hoeceguural dependencies may erode the
substantive promise of gender inclusion.

Transformative constitutionalism, articulated inethndian context by Upendra Baxi,
emphasises that a constitution is not merely a meot of restraint but a project of radical
change!* It demands an ongoing commitment to dismantlingregiched hierarchies and
deepening democracy. Instead of accelerating chatige amendment locks it behind
procedural gates. This is a distortion of the tiamsative spirit, where institutions privilege
administrative sequence over substantive justice.

Theories of democratic equality help illuminatesttistortion. John Rawls argued that the fair
value of political liberties is central to justi€ePolitical rights are not meaningful if some

10 Drude Dahlerup, ‘The Story of the Zip: Designingr@er Quotas in Denmark and Beyond’ (2018) 24
Representation 1.

11 French Constitution, Art 1 (as amended in 2008).

12 Rucho v Common Caus88 US 1 (2019).

13 UK Boundary Commission§uide to the 2023 Review of Parliamentary Constitigs=(2022).

14 Upendra BaxiThe Indian Supreme Court and Politi&astern Book Company 1980).

15 John RawilsPolitical Liberalism(Columbia University Press 1993).
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groups cannot exercise them on equal terms. Inalndvomen remain severely
underrepresented in legislatures, holding only aiduper cent of Lok Sabha seats in 2824.
By tying their enhanced representation to futurereiges, the state risks perpetuating this
inequality for another electoral cycle. Rawls’ frawork highlights how delay itself
constitutes injustice, since equal liberties angielbin practice even if promised in principle.
Iris Marion Young deepens this critique by insigtithat democracy must go beyond formal
equality of rights to ensure group-differentiatednesentatio®’ Historically excluded groups,
she argues, require active mechanisms of inclusemause systemic barriers prevent them
from participating on equal terms.

The 106th Amendment accepts this logic in theotyumaermines it in practice. Intersectional
perspectives reinforce this argument. Kimberlé €nemv famously described how women of
colour in the United States faced overlapping foohsgiscrimination that were not captured
by single-axis frameworks of race or gentfekpplied to India, intersectionality shows how
delays in representation affect not all women dgualit disproportionately harm those at the
margins. Women from the Scheduled Castes, Schedulegls, and minority communities are
doubly disadvantaged when reforms are postponedcyNEraser has similarly argued that
justice has two dimensions: redistribution of reses and recognition of identityIn the
Indian case, census and delimitation are tieddaddistribution of parliamentary seats among
states, while women'’s reservation is about recagniand participation. By fusing the two,
the amendment risks subordinating recognition thstebution, leaving women'’s inclusion
hostage to federal bargaining.

Theories of justice suggest that reforms of indosishould be insulated from such
bottlenecks, since any delay magnifies exclusiammg@arative theory strengthens this claim.
In Rwanda, gender quotas were introduced as parta gbost-conflict constitutional
settlement® The reform was immediate, not contingent on thesas or delimitation. In
Nordic countries, party-based zipper systems ojograise parity within electoral lists
directly, without waiting for structural refornt$These models embody the principle that
inclusion is urgent, not secondary.

This paper, therefore, situates the 106th Amendmeithin a broader landscape of
constitutional theory. It argues that the linkagevomen’s reservation with the census and
delimitation is not merely a legal arrangement dutonstitutional paradox. By entangling
inclusion with redistribution, the amendment riskseating a democracy deferred. The
theoretical frameworks presented here will guide dhalysis of subsequent chapters, which

16 PRS Legislative Researdomen in Parliament: Representation and Reserva{@o23).

17 ris Marion Young,nclusion and Democrac§Oxford University Press 2000).

18 Kimberlé Crenshaw, ‘Mapping the Margins: Interseatility, Identity Politics, and Violence against Wven of
Color’ (1991) 43 Stanford Law Review 1241.

19 Nancy FraserJustice Interruptus: Critical Reflections on the “Rsocialist” Condition(Routledge 1997).

20 Inter-Parliamentary UniorWWwomen in National Parliaments: World Classificati@923).

21 Drude Dahlerup, ‘The Story of the Zip: Designingr@er Quotas in Denmark and Beyond’ (2018) 24
Representation 1.
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examine the historical background of census andmdation, the constitutional debates
surrounding the amendment, the federal imbalanbas tinderpin its design, and the
comparative models that offer lessons for Indi@sstitutional future.

Legal and Historical Background:

The entanglement of women's reservation with thasae and delimitation cannot be
understood in isolation. It is the culmination ofoamg constitutional history in which these
three elements evolved in parallel yet distincietreories. Women'’s reservation has its roots
in the expansion of representation through the &t 74th Amendments. Census taking has
been a foundational administrative exercise sirmental times. Delimitation has been the
arena in which demographic realities are converigid political representation. To
understand the triadic linkage created in 202% itecessary to trace each of these elements
and the constitutional compromises that shaped.them

Women’'s demand for political representation hasraylhistory. The Government of India
Act, 1935, introduced reserved seats for women fovipcial legislatures? After
independence, the framers of the Constitution @ebéut did not provide for legislative
reservation, assuming that universal franchise aveuffice to create equal opportunityThe
first breakthrough came with the 73rd and 74th Admeants in 1992, which introduced one-
third reservation for women in Panchayats and Mpalities.?* This reform was
transformative at the local level, producing a gatien of women leaders and significantly
raising female participation in governance. Theaidé extending reservations to legislatures
was repeatedly debated in Parliament from the rARB& onwards. The Women’'s
Reservation Bill was introduced in 1996, 1998, 199%d 2008, each time provoking heated
discussion but never crossing the final huféli€ritics argued that such a reservation would
entrench identity politics, while supporters emgded that without structural intervention,
women would remain marginalised in legislatures.

The eventual passage of the One Hundred and Sixttndment in 2023 resolved this long
debate, but did so by postponing implementatiore €bnstitutional text provides that the
reservation will come into effect after the nexhses and subsequent delimitattéo see
why this condition was inserted, it is necessarytum to the history of census and
delimitation.

The census in India is both an administrative ansttutional institution. The Census Act of
1948 provides the legal framewdikSince independence, a census has been conduetgd ev
ten years, providing the demographic basis forcgolivelfare distribution, and representation.

22 Government of India Act, 1935, s 19.

23 B Shankaranandonstituent Assembly Debat&®l VIl (Lok Sabha Secretariat 1948) 983.

24 Constitution (Seventy-third Amendment) Act, 1992n€titution (Seventy-fourth Amendment) Act, 1992.
25 Lok Sabha Debate®¥/omen’s Reservation B{1996, 1998, 1999, 2008).

26 Constitution (One Hundred and Sixth Amendment) 2623.

27 Census Act, 1948.
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The census of 1971 was especially significant, beedhe Delimitation Commission used it
as the basis for redrawing constituency boundartaslowing this, the Forty-second
Constitutional Amendment of 1976 froze delimitatiomtil the first census after 204The
rationale was to ensure that states pursuing fapléyining were not disadvantaged in
representation. This freeze was extended furthethbyEighty-fourth Amendment in 2001,
which postponed delimitation until after the ficstnsus post 2028.Thus, for nearly half a
century, India has operated with outdated populafigures in constituency allocation,
maintaining political stability at the cost of degnaphic accuracy.

Delimitation itself is carried out by independewnimonissions appointed under Article 82 of
the Constitution. Four such commissions have beastituted since 19509.The first three,
set up in 1952, 1963, and 1973, redrew boundadsed on the latest census. The fourth,
constituted in 2002, had its mandate restrictedhayconstitutional freeze, meaning that it
could only adjust boundaries without changing tb&ltnumber of seats per stdtelhe
Supreme Court has upheld the authority of delimitatommissions, noting iKuldip Nayar

v Union of Indiathat representation is a matter of constituticshedign not easily open to
judicial interferencé? The result of these freezes and adjustments hexs &e increasingly
pronounced imbalance in representation, with pamiloorthern states underrepresented in
proportion to their numbers and southern statesrepeesented relative to their demographic
weight.

The 106th Amendment inserts women'’s reservatiogigely into this fraught context. The
requirement that reservation shall follow censusl aelimitation reflects the fear that
immediate implementation could disrupt the fragdderal bargain. States likely to lose seats
after delimitation resisted any reform that woubgK the existing distribution, while states
poised to gain wanted reservation implemented aftisr redistribution. By tying women'’s
reservation to this sequencing, Parliament chosgoomise over immediacy.

This choice has consequences. The census due Inve@Rindefinitely postponed, officially
on account of the COVID 19 panderiids a result, India is still relying on 2011 data f
planning and representation. The next delimitatannot occur until after 2026, as mandated
by constitutional amendment. This means that womesservation, although enacted in 2023,
may not materialise until 2029 or later. In effegtyeform celebrated as historic has been
suspended by inherited compromises in census dimaitd¢ion policy.

The parliamentary debates on the 106th Amendmeeatdoth the enthusiasm for women'’s
representation and the anxiety about its sequeniegnbers from across party lines praised
the Bill as historic, yet many raised concerns abime delay in implementation. The

28 Constitution (Forty-second Amendment) Act, 1976.

2% Constitution (Eighty-fourth Amendment) Act, 2001.

30 Delimitation Commission of India)rders and Reportél952, 1963, 1973, 2002).

31 ibid.

32 Kuldip Nayar v Union of Indi§2006) 7 SCC 1.

33 Office of the Registrar General, Ministry of Homéalrs, Status of Census 2022022).
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government defended the linkage on grounds of adtrative necessity, arguing that new
boundaries must be drawn before seats are res&r@eitics, however, argued that this was a
deliberate attempt to defer reform while claimingdit for passing it. The debates illustrate
the tension between constitutional ambition anditipal calculation, a theme that has
characterised the history of all three processes.

The 106th Constitutional Amendment: Critical Analyss

The One Hundred and Sixth Constitutional Amendmiett 2023, popularly known as the
Women’'s Reservation Amendment, marks one of thet migsificant developments in the
history of Indian parliamentary reform. It amendstidles 239AA, 330, and 332 of the
Constitution to provide for the reservation of dhad of seats in the Lok Sabha, in the State
Legislative Assemblies, and in the Legislative Asbly of the National Capital Territory of
Delhi for womenr®® On the surface, this appears to be an unqualifiachph of democratic
equality. Yet the details of the text and the cbods attached to its implementation reveal a
more complex picture.

The most controversial provision is the clauseusdifing that the reservation will come into
force only after the publication of census figufeiowing the commencement of the
amendment and the subsequent exercise of deliomtdti This clause transforms an
immediate commitment into a conditional one. It meghat although the amendment has
formally entered into the Constitution, its opevatl effect is suspended until two other
exercises, both delayed and politically sensitare, completed. The question arises: why was
such a condition inserted, and what are its impboa for constitutional justice?

To answer this, one must return to the parliamgndabates on the amendment. In the Lok
Sabha, members across parties hailed the Billsasrii3’ Yet concerns were raised about the
timeline of implementation. Opposition leaders a&adjuhat by linking reservation to census
and delimitation, the government had effectivelystponed the reform to 2029 or beyond.
The government defended the clause on grounds rofnidrative necessity, arguing that
seats cannot be reserved until boundaries arewadfaCritics, however, saw this as a
political compromise designed to deflect immedidemands while claiming credit for
passage. The debates reveal a paradox: overwhetoitggnsus on principle combined with
deep disagreement on practice.

From a constitutional perspective, the conditiatalise raises questions of both principle and
precedent. The Indian Constitution does not nogmadistpone the operation of fundamental
reforms once enacted. For instance, the 73rd atid Aithendments introducing reservations

34 Lok Sabha Debate€ne Hundred and Sixth Constitutional Amendment(BdR3).
35 Constitution of India, Arts 239AA, 330, 332.

36 Constitution (One Hundred and Sixth Amendment) 2623.

37 Lok Sabha Debate§ne Hundred and Sixth Constitutional Amendment(BaR3).
38 ibid.
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in local bodies were implemented immediately aftetir enactment in 1999 By contrast,
the 106th Amendment creates a situation where atitational guarantee exists in text but
not in practice for several years. This undermitinestransformative force of constitutional
reform, turning what ought to be immediate empowathinto a deferred entitlement.

The conditionality also intersects with the poltiaf federalism. Delimitation has been frozen
since 1976 and extended until 2026 precisely toeepenalising states that successfully
reduced population growtl. The prospect of resuming delimitation has alreadyated
anxiety, since northern states such as Uttar Phaded Bihar expect to gain seats, while
southern states like Kerala and Tamil Nadu antteipasing influencé! By tying women’s
reservation to this exercise, the amendment risksstorming a question of gender justice
into a collateral issue of federal bargaining. kans that the representation of women will
vary depending on the outcome of a contentioustdislition of seats among states.

Judicial perspectives also complicate the pictitmédshok Kumar Jain v Union of Indighe
Supreme Court upheld reservations in educatiorsititions, emphasising that affirmative
action is a legitimate means to achieve substarueality?? In Kuldip Nayar v Union of
India, the Court held that matters of representation @mnarily within the domain of
Parliament, with limited scope for judicial reviéiThese cases indicate that while the Court
may uphold the principle of reservation, it is kel to interfere with the sequencing chosen
by Parliament. The result is that women who chgkethe delay in courts may find little
relief, since the judiciary defers to legislativesayn in matters of representation.

The design of the amendment also raises questibost &he principle of rotation. The
constitutional text provides that one-third of sesttall be reserved for women and that these
reserved seats will rotate among constituenti&hile this ensures broad distribution of
benefits, it also creates uncertainty for womendaates, who may find their constituencies
derecognised as reserved after one election c8cleolars of electoral politics have argued
that rotation undermines the possibility of womerlding sustained political careers, since
their ability to contest from a constituency is jgab to periodic chang®.By combining
rotation with delay, the amendment may inadveryemteaken the long-term impact of
women’s political empowerment.

Comparative experiences further illuminate the [@mob In France, the constitutional
amendment requiring parity in candidacy was impletee immediately after passage, with

39 Constitution (Seventy-third Amendment) Act, 1992n€titution (Seventy-fourth Amendment) Act, 1992.
40 Constitution (Forty-second Amendment) Act, 1976.

41 Constitution (Eighty-fourth Amendment) Act, 2001.

42 Ashok Kumar Jain v Union of Ind{@d993) 2 SCC 507.

43 Kuldip Nayar v Union of Indi§2006) 7 SCC 1.

44 Constitution (One Hundred and Sixth Amendment) 2683.

45 Niraja Gopal JayaRepresenting India: Ethnic Diversity and the Gowree of Public Institution@Palgrave
Macmillan 2006).
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non-compliant parties facing financial penaltielkh Rwanda, the adoption of gender quotas
in the post-conflict constitution resulted in imned and dramatic increases in

representation, unmediated by census or boundéoyme?’ These examples highlight that

reforms of inclusion are often designed to opevateout procedural deferrals. By contrast,
India has created a model in which inclusion isosdimated to contested demographic
processes.

In sum, the 106th Amendment represents both a timemalgh and a compromise. It inscribes
women’s reservation in the Constitution, achiewgat decades of debate could not. Yet it
does so by placing the reform behind two gatessuemnd delimitation, both of which are

vulnerable to delay and political manipulation. Thesult is a constitutional paradox:

empowerment promised but not delivered. Whether paradox will be resolved in the next
decade or whether it will deepen India’s democrdéificit remains an open question.

Implications of Linking Reservation, Census, and Digmitation

The One Hundred and Sixth Constitutional Amendneesated an unprecedented situation in
Indian constitutional history. For the first timereform that directly affects the composition
of legislatures has been made contingent on twer@kercises. The most direct implication
is the delay in women’s political empowerment. Desgthe Amendment’s passage in 2023,
its benefits will not be felt until the next delif@iion, which cannot occur before 2026. Given
the time required for census data to be processddia the Delimitation Commission to
complete its work, the earliest operationalisat®likely in the 2029 general electioffsThis
means that women will remain underrepresentedtfteast one more full electoral cycle. In
the Lok Sabha elected in 2019, women comprised bhl¢ per cent of membetsThe 2024
elections saw modest improvements but still leftidnfar behind the global average of 26.5
per cenf® A reform designed to correct this democratic defictherefore postponed, and the
underrepresentation of women is reproduced in #imeenof procedural sequencing.

Delay does not operate neutrally. It produces uakgtfects depending on social location.
Women from Scheduled Castes, Scheduled Tribes, rambrity groups are doubly
disadvantaged when reforms are deferred, sinceféoeyboth structural barriers to entry and
systemic underrepresentation. Kimberlé Crenshaecsunt of intersectionality demonstrates
how overlapping exclusions intensify marginalisafté In the Indian context, postponing
reservation means that women from historically dirsataged groups continue to be invisible
in political institutions. This undermines both tteglistributive and recognitional dimensions
of justice, to borrow Nancy Fraser’s terminoldgy.

46 French Constitution, Art 1 (as amended in 2008).

47 Inter-Parliamentary Unionwomen in National Parliaments: World Classificati@®23).

48 Constitution (One Hundred and Sixth Amendment) 26£3.

49 PRS Legislative ReseardWjomen in Parliament: Representation and Reserva{2023).

50 Inter-Parliamentary Unior¥Women in National Parliaments: World Classificati@®24).

51 Kimberlé Crenshaw, ‘Mapping the Margins: Intersewtility, Identity Politics, and Violence against kiven of
Color’ (1991) 43 Stanford Law Review 1241.

52 Nancy Fraserjustice Interruptus: Critical Reflections on the “Reocialist” Condition(Routledge 1997).
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The second implication concerns federal equityirD&htion has always been one of the most
contested processes in India because it redistshuolitical power among states. The freeze
on delimitation since 1976 was intended to avoidatising states that succeeded in reducing
fertility rates® When delimitation resumes after 2026, northertestauch as Uttar Pradesh
and Bihar are likely to gain seats, while south&tates such as Kerala and Tamil Nadu may
lose. This redistribution has the potential to rattee balance of federal politics. By tying
women’s reservation to delimitation, the Amendmmakes gender justice contingent on this
contentious bargain. In practice, this means thamen’'s representation will increase in
absolute terms, but its distribution will be shafpgddemographic advantage. Women in the
northern states will occupy a larger share of resbiseats simply because those states will
gain more constituencies. Southern states, delspiting made progress in education, health,
and governance, may see their share of women’'s sedticed. The result is that federal
equity and gender justice are fused, with one nefoeld hostage to the anxieties of the other.

A third implication is the risk of political manifation. Census operations in India are
vulnerable to delay and controversy. The 2021 cenbas already been postponed
indefinitely, officially due to the pandemit.Yet scholars and commentators have pointed out
that political reluctance to confront questions adste enumeration and the National
Population Register also played a role. Delimitataxercises are equally vulnerable. The
Delimitation Commission, constituted in 2002, faceiticism for arbitrary boundary drawing
and lack of transparenéyBy making women'’s reservation depend on thesegss®s, the
Amendment exposes gender justice to the risk afydelontroversy, and litigation. If census
figures are challenged, or if delimitation orders aontested, women’s reservation will be
caught in the crossfire.

A fourth implication is the weakening of constitutal immediacy. Transformative reforms
are most effective when they are implemented dyredthe 73rd and 74th Amendments
introducing reservations for women in local bodigsre implemented immediately after
enactment in 1992 They led to a dramatic increase in women's pauditon at the
grassroots, creating new political cultures andideship pipelines. By contrast, the 106th
Amendment denies women the immediacy of reform. Wsendra Baxi has argued,
transformative constitutionalism depends on makimgtice “present in the present,” not
endlessly postponed into the futireDelay risks creating cynicism about constitutional
reform itself, reducing trust in the ability of tiiations to deliver equality.

There are also implications for democratic equalityhn Rawls’ principle of fair value of
political liberties requires that citizens not oritymally possess the right to participate but
also have an equal chance of exercising it effelyti? In India, women formally enjoy equal

53 Constitution (Forty-second Amendment) Act, 1976; Sitation (Eighty-fourth Amendment) Act, 2001.
54 Office of the Registrar General, Ministry of Homé&ars, Status of Census 2022022).

55 Delimitation Commission of Indid)rders and Reporté2002).

56 Constitution (Seventy-third Amendment) Act, 1992n€titution (Seventy-fourth Amendment) Act, 1992.
57 Upendra BaxiThe Indian Supreme Court and Politig&astern Book Company 1980).

58 John RawilsPolitical Liberalism(Columbia University Press 1993).
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political rights but remain grossly underrepresénte legislatures. By tying reservations to
delayed processes, the state undermines the faie v women’s political liberties, since
equality on paper does not translate into equalitgractice. Iris Marion Young’s argument
that historically excluded groups require proactimechanisms of representation is also
undercut when such mechanisms are deféfréte logic of justice demands immediacy, but
the logic of political compromise has produced postement.

Finally, the entanglement risks producing unintehdistortions in political careers. The
provision that reserved seats will rotate addshardayer of instability® Women candidates
who contest and win from reserved constituencieg lose the opportunity to recontest from
the same constituency once rotation changes thesst@ombined with the delay in initial
implementation, this creates a situation where womast not only wait to enter legislatures
but also face uncertainty about sustaining thenees. Political representation requires
continuity and consolidation, but rotation and gidtzgether undermine both.

The implications of the triadic linkage are therefoprofound. It delays women'’s
empowerment, exacerbates intersectional exclusientgngles gender justice with federal
bargaining, exposes reform to political manipulativeakens constitutional immediacy, and
undermines democratic equality. These consequemsesl that the conditionality of the
106th Amendment is not a neutral administrativeiahdut a political design with far-
reaching effects. Whether India can overcome theasequences will depend on whether the
reform is decoupled from census and delimitatioprerctice, or whether it remains trapped in
the paradox of democracy deferred.

International Comparisons and Lessons

India’s model of linking women'’s reservation to saa and delimitation is unusual in a global
perspective. Other constitutional democracies hdesigned gender quotas and electoral
reforms in ways that avoid procedural entanglemeBis studying Rwanda, the Nordic
countries, France, the United States, the Unitety&dm, and South Africa, one can see how
different systems address the balance betweensinaluapportionment, and fairness. Each
example provides insights that highlight both theergyths and the weaknesses of India’s
chosen path.

Rwanda is often presented as the most striking pkaof rapid transformation in women'’s
representation. The Constitution of 2003 guararatdésast thirty per cent of seats for women
in Parliameng! This provision was implemented immediately af@ogtion, with the support
of political parties and civil society organisatsorToday, women hold more than sixty per
cent of seats in the Rwandan Chamber of Deputhes highest proportion globalfy.The
Rwandan case shows that immediacy matters. Whenmefare introduced without delay,

%9 Iris Marion Young Inclusion and Democrac§Oxford University Press 2000).

60 Constitution (One Hundred and Sixth Amendment) 2623.

61 Constitution of Rwanda, 2003, Art 9.

62 Inter-Parliamentary UnioiWWomen in National Parliaments: World Classificati@923).
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they can reshape political culture within a singlectoral cycle. India, by contrast, risks
losing momentum by postponing the reform for sewezars.

The Nordic countries have taken a different ro@&eden, Norway, Denmark, and Finland
rely on voluntary party-based quotas rather tharstitutional mandates. Political parties use
the “zipper system” in which men and women altegnam electoral list&3 Because these
countries use proportional representation systeting, zipper model ensures balanced
representation in legislatures. The Nordic modahaestrates that gender inclusion can
become part of political culture when parties inédise it. India can learn from this approach,
since political parties could adopt voluntary qeotaen before the constitutional reservation
takes effect.

France amended its Constitution in 2000 to enstthieeprinciple of equal access for women
and men to electoral mandaté3he law implementing this amendment requires gsuto
nominate equal numbers of male and female candidatgh financial penalties for non-
compliance®® Although some parties have absorbed the penadtther than comply fully, the
reform has increased the number of women in theohat Assembly. The French experience
highlights how constitutional principles, when ctagwith practical incentives and sanctions,
can change behaviour without procedural delay.

The United States provides a contrast. The ceriays p central role in apportioning seats in
the House of Representatives every ten y&arst gender inclusion has never been tied to
this process. Women’s representation in the U.Sng@ss has grown through social
movements, party recruitment, and campaign finareferms rather than constitutional
guotas. The Supreme Court has limited judicial sight of gerrymandering, as Rucho v
Common Causewhere it held that partisan gerrymandering wamlitical questiorf! Even

so, inclusion has been pursued through other mesharrather than being tied to census or
apportionment. This separation of processes unol@scthe avoidable nature of India’s
entanglement.

The United Kingdom addresses demographic changeudhr independent boundary
commissions that redraw constituencies at regatarvals?® These commissions operate with
transparency and public consultation, which reduibes scope for manipulation. Gender
inclusion in the UK has been driven by party-lexefiorms, particularly the Labour Party’s
use of all-women shortlists in candidate selectforhe result has been significant increases

63 Drude Dahlerup, ‘The Story of the Zip: Designingr@er Quotas in Denmark and Beyond’ (2018) 24
Representation 1.

64 French Constitution, Art 1 (as amended in 2008).

651 0i n° 2000-493 du 6 juin 2000 relative a I'égatas des femmes et des hommes aux mandats électbrau
fonctions électives (France).

66 United States Constitution, Art 1, s 2.

67 Rucho v Common Caus88 US 1 (2019).

68 UK Boundary Commission§uide to the 2023 Review of Parliamentary Constitig=(2022).

69 Sarah ChildsiNew Labour's Women MPs: Women Representing W¢Rwiutledge 2004).
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in women MPs over time. The UK experience shows itidependence in boundary drawing
can coexist with proactive measures for gendeugich, each operating in its own sphere.

South Africa offers yet another instructive contrds employs a national list system of
proportional representation, which eliminates thled for delimitation of single-member
constituencies® Gender inclusion has been advanced through vajunparty gquotas,
especially by the African National Congress, whaclopted a fifty per cent target for women
on its lists’ This model demonstrates how electoral system deissglf can reduce the
tension between demographic apportionment anddiwiu For India, the lesson is that the
structure of the electoral system shapes the pbissgoof reform.

Taken together, these examples reveal severalnessarst, reforms of inclusion are most

effective when implemented without delay, as seeRwanda and France. Second, political
parties can act as crucial vehicles of inclusiesmdamonstrated in the Nordic countries, the
UK, and South Africa. Third, independent and tramept institutions for census and

delimitation, as in the UK, reduce political margtion. Fourth, electoral system design can
either entrench or alleviate tensions between deapbac distribution and gender justice.

Jurisprudential and Scholarly Critiques

The conditional design of the One Hundred and SRtnstitutional Amendment raises
questions not only of politics but also of condtgnal law. While Parliament has the
authority to structure reforms of representatibm, judiciary has historically been called upon
to interpret the scope of such authority, and soisdhave debated whether the courts should
play a more active role in ensuring that transfdiveacommitments are not indefinitely
deferred. This chapter examines the relevant eag@hd scholarly commentary to show how
jurisprudence and theory illuminate the paradoxvofmen’s reservation being postponed by
the census and delimitation.

The Supreme Court has consistently upheld theinegity of reservation as an instrument of
substantive equality. Imdira Sawhney v Union of Indighe Court affirmed that reservation
is not an exception to equality but a means ofisieg it.”2 While that case dealt with caste
based reservation, the principle applies equallygtémder based measures. The Court
recognised that equality of opportunity is hollovithgut mechanisms to correct entrenched
disadvantage. Similarly, iAshok Kumar Jain v Union of Indithe Court upheld reservations
in educational institutions, reinforcing the iddaatt affirmative action is consistent with
constitutional morality® These cases create a strong jurisprudential faiomdéor women’s
reservation in legislatures.

70 Constitution of South Africa, 1996, s 46.

1 African National Congres®NC Policy Document on Gender Equaligp17).
72 |Indira Sawhney v Union of Indié992 Supp (3) SCC 217.

73 Ashok Kumar Jain v Union of Ind{@993) 2 SCC 507.
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Yet the Court has also drawn limits around its ralenatters of political representation. In
Kuldip Nayar v Union of Indiathe Court upheld amendments to the Representafioe
People Act altering the mode of election to theyRaabha, holding that representation is
primarily within the domain of ParliamefftThe judgment stressed judicial restraint in areas
where constitutional design grants wide discrettonthe legislature. This implies that
challenges to the delay in implementing women'smegion are unlikely to succeed in
courts, since the judiciary is reluctant to integfevith the sequencing of representation.

Another relevant strand of jurisprudence concerefimitation. In Meghraj Kothari v
Delimitation Commissign the Supreme Court held that orders of the Déditian
Commission are final and cannot be questioned imtédThis insulates delimitation from
judicial scrutiny, reinforcing the view that Partiant and commissions, not courts, hold the
key to representation. Taken together, these casggest that while the principle of
reservation is secure, the timing and mechanic#sofmplementation are shielded from
judicial intervention. This judicial posture cotuites to the paradox of democracy deferred,
since courts are unlikely to act as acceleratorsfofm.

Scholarly critiques, however, have been less resttia Upendra Baxi has argued that
transformative constitutionalism requires the Cibmébn to function as a charter of social

revolution rather than a static documénErom this perspective, the 106th Amendment’s
conditionality represents a betrayal of transfomeataspirations. Baxi has warned that
constitutionalism becomes hollow when process éslus postpone substance. The politics of
deferral, in his view, risks undermining faith hettransformative project itself.

Gautam Bhatia has advanced a similar argument & work on the transformative
Constitution. He emphasises that constitutionaitdgand guarantees must be interpreted in
light of their purpose of restructuring social laierhies’’ A reform like women'’s reservation,
which directly addresses structural exclusion, oughbe implemented immediately if the
Constitution’s transformative spirit is to be honedl For Bhatia, delay not only weakens the
reform but also distorts the meaning of constitgicequality.

Feminist scholars and activists have voiced sharpgdques. Namita Bhandare has argued
that tying women'’s reservation to the census arindation is a way of giving with one
hand and taking away with the otfféShe observes that women have already waited nearly
three decades for legislative representation, hadatlditional postponement is unjustifiable.
Karuna Nundy has similarly warned that the amendirisks creating a symbolic rather than

74 Kuldip Nayar v Union of Indi§2006) 7 SCC 1.

75 Meghraj Kothari v Delimitation CommissichiR 1967 SC 669.

76 Upendra BaxiThe Indian Supreme Court and Politi&astern Book Company 1980).

77 Gautam BhatiaThe Transformative Constitution: A Radical Biograpmine ActgHarperCollins 2019).

78 Namita Bhandare, ‘The Women’s Reservation Bill ig@nflse DeferredThe Hindustan Time@1 September
2023).
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substantive reforn®. By enacting reservation in text but deferringgtactice, the state seeks
political credit without delivering actual empowernt. These critiques highlight how
procedural design can mask the reality of exclusion

International feminist scholarship also reinforck®se critiques. Iris Marion Young's
insistence that inclusive democracy requires gudiffprentiated representation underscores
the urgency of immediate implementatidf. Kimberlé Crenshaw's framework of
intersectionality reveals how delays disproportteha harm women who are already
marginalised by caste, class, or religibNancy Fraser’s distinction between recognition and
redistribution shows how the amendment subordinagesgnition of women’s political
agency to the redistribution of seats among sthtesigh delimitatior¥? These theoretical
frameworks expose the deeper injustice of postpentm

Together, the jurisprudence and scholarship pamoingplex picture. Courts have validated the
principle of reservation, but are unlikely to intene in questions of timing. Parliament has
enacted reform, but hedged it with conditions. $mfsoand activists have exposed the
injustice of delay and warned that constitutionadnpises risk becoming symbolic without
timely delivery. This dynamic illustrates the limitof jurisprudence in delivering
transformation and the importance of sustained ladigocritique in keeping democratic
aspirations alive.

Suggestions and Reforms:

The conditional design of the One Hundred and Sidnstitutional Amendment has
produced a paradox in which the promise of inclussosuspended until after the census and
delimitation. If the transformative spirit of theo@stitution is to be preserved, it is essential to
rethink this linkage. Comparative experience shtves delay is not an inevitable feature of
gender quotas but a political choice. This chap@poses reforms at the constitutional,
institutional, and administrative levels that couidlp India deliver gender justice without
making it hostage to demographic exercises.

The first and most important reform is to decoupi@men’s reservation from census and
delimitation. The Constitution already provides feservation of seats for Scheduled Castes
and Scheduled Tribes in Parliament and state dgrels without tying them to future
censuse& Articles 330 and 332 allocate seats for theseggaun the basis of population but
do not postpone their implementation until deliiita. A similar approach could be adopted
for women’s reservation. Parliament could enac¢mabling law under the 198Amendment
that operationalises the quota using existing doestcy boundaries until delimitation occurs.

79 Karuna Nundy, ‘Women’s Reservation Bill: A Reform &ttin Procedural Quicksandhe Indian Expresé22
September 2023).

80 |ris Marion Young Inclusion and Democrac§Oxford University Press 2000).

81 Kimberlé Crenshaw, ‘Mapping the Margins: Interseatility, Identity Politics, and Violence against Wiven of
Color’ (1991) 43 Stanford Law Review 1241.

82 Nancy Fraserjustice Interruptus: Critical Reflections on the “Reocialist” Condition(Routledge 1997).

83 Constitution of India, Arts 330, 332.
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Once new boundaries are drawn, the reservationdcoel recalibrated. This would allow
immediate implementation while preserving consisyenith future adjustments.

A second reform is the creation of an independemsttutional body to oversee gender
inclusion. Just as the Election Commission supesvislections, a Gender Representation
Commission could be tasked with ensuring compliawdd women’s reservation. Such a
body could monitor the allocation of reserved seatcommend adjustments during
delimitation, and advise on measures to strengthemen’s participation within political
parties. Its presence would insulate gender judtim® day-to-day political bargaining and
provide an institutional safeguard against delay.

A third reform concerns political parties. Even dref the constitutional reservation is
implemented, parties could adopt voluntary quotescéndidate selection. This has been the
path followed by the Nordic states, where partyelezipper systems have created balanced
representatioff In India, parties often claim to support womemnispewerment yet nominate
very few women candidates. Voluntary quotas witpiarties would not only increase
women’s representation immediately but also premeréical structures for the transition
once the constitutional reservation comes intocéffEinancial incentives, such as linking
state funding of parties to the proportion of wonsandidates, could also be considéefed.

A fourth reform involves rotation and continuity.hd system of rotating reserved
constituencies, while designed to distribute besefiidely, risks undermining women’s
political careers. Scholars have argued that coitiris essential for representatives to build
local legitimacy and policy influenc.0ne solution is to lengthen the cycle of rotation,
reserving constituencies for women for at least twahree terms before rotation occurs.
Another is to allow incumbents to recontest from ame constituency even after rotation, a
system used in some local body elections. Thesestgnts would strengthen the long-term
impact of the reservation.

A fifth reform concerns delimitation itself. Theshdry of delimitation in India has been

marked by delay and opacity. The Delimitation Cossian, constituted in 2002, faced

widespread criticism for a lack of transparefcyo prevent future delays, delimitation must
be insulated from political bargaining. Independeommissions should operate with clear
timelines, public consultation, and transparerteda. Lessons can be drawn from the United
Kingdom, where boundary commissions publish theathods and invite public objections

before finalising boundarié¢€.By making delimitation more reliable and transparendia

84 Drude Dahlerup, ‘The Story of the Zip: Designingr@er Quotas in Denmark and Beyond’ (2018) 24
Representation 1.

85 0i n° 2000-493 du 6 juin 2000 relative a I'égatas des femmes et des hommes aux mandats électbrau
fonctions électives (France).

86 Niraja Gopal JayaRepresenting India: Ethnic Diversity and the Gowrce of Public InstitutiongPalgrave
Macmillan 2006).

87 Delimitation Commission of Indi@rders and Reporté2002).

88 UK Boundary Commission§uide to the 2023 Review of Parliamentary Constitig=(2022).
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can reduce the risk that women’s reservation wgkia be postponed by demographic
controversies.

A sixth reform is census modernisation. The censas been repeatedly delayed, most
recently in 202%° Digital technology offers opportunities to makeadeollection more timely
and less vulnerable to political controversy. Aftstd rolling surveys or digital enumeration
could provide updated population figures withou¢ long gaps that now occur between
censuses. Faster and more reliable demographicwdathl reduce the scope for deferring
reforms dependent on census figures.

A seventh reform is comparative adaptation. Franoeodel of linking quotas to financial
incentives for parties could be adapted to Indiatyditioning party recognition or funding
on compliance with women’s representation tar§eBouth Africa’'s use of proportional
representation shows that electoral system desigmeduce tensions between apportionment
and inclusiorf* While India is unlikely to abandon its first-pake-post system, innovations
such as multi-member constituencies in selectedmegould be explored. Such adaptations
could strengthen the impact of women'’s reservatwing addressing federal concerns.

The lessons from comparative practice and the lofjmmonstitutional justice both point to the

same conclusion: women’s reservation should be emphted without delay, and the

institutions of census and delimitation should bormed so that they support rather than
obstruct the realisation of equality.

Conclusion:

The One Hundred and Sixth Constitutional Amendnstawbhds as both a moment of triumph
and a symbol of delay. On paper, it is one of tlustrsignificant constitutional reforms of the

last three decades, guaranteeing one-third of $eatwomen in the Lok Sabha and State
Assemblies. In practice, its promise has been posih tethered to the next census and
delimitation. This linkage creates what may beethth democracy deferred, where inclusion
is celebrated but not realised.

The history of women’s representation in India sboavpattern of promises followed by
postponement. Since the first Women’s ReservatiohiiB 1996, political consensus has
always carried within it a compromise.

The reforms proposed in this paper offer a way &odv Decoupling women'’s reservation
from the census and delimitation is both legallysgible and normatively desirable. An
independent body to oversee gender inclusion cawdlate the process from political
bargaining. Political parties can adopt voluntanptgs even before constitutional reservation
comes into force, signalling commitment beyond ehet Reforms in rotation, delimitation,

89 Office of the Registrar General, Ministry of Homéars, Status of Census 2022022).
9 French Constitution, Art 1 (as amended in 2008).
91 Constitution of South Africa, 1996, s 46.
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and census modernisation can prevent the recurrehdelay. Comparative adaptation of
models such as France’s financial incentives orttSédrica’s list system could also help
address federal anxieties while strengthening sictu

The central message is simple: gender justice dhoat be contingent on demographic
exercises. If empowerment is always postponedijsksrbecoming symbolic rather than
substantive. The 73rd and 74th Amendments provadithmediate reservation at the local
level can transform governance and political celtdihe same can be achieved at the national
level if the barriers of census and delimitatioa semoved.

The conclusion is therefore not one of despairdbwhoice. India’s constitutional future need

not be one of democracy deferred. By reimaginireg dasign of reforms, by learning from

comparative experience, and by insisting on the édliacy of justice, India can redeem the
promise of the 106th Amendment. The decision ligh Warliament, political parties, and

civil society: either to let empowerment wait urntie next decade or to act now in the spirit of
the transformative Constitution.
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Abstract:

The digital era has transformed the personahdzf individuals into a permanent and easily skafue collection,
thus raising significant constitutional questiorigpdvacy, dignity, rehabilitation, and democratitemory. The Right
to Be Forgotten (RTBF) is at the core of this d&sian, being a controversial idea that aims to disek the person
control over the digital traces of the past. Thrbug comparative constitutional and jurisprudentadalysis, this
research tries to find out how Germany and Indidediin their understanding, justification, and ireptentation of
the RTBF as a fundamental right. In Germany, tlghtrito be forgotten (RTBF) is "essentially derifezim the
fundamental right to informational self-determirati as it was initially established by the Volkszéigsurteil and
later on clarified in the Federal Constitutional Qt's Right to Be Forgotten | and Il decisions, whiemploy
proportionality, temporal relevance, and practi@ncordance to balance personality rights and pfessdom. In
India, the Right to be Forgotten (RTBF) is a detiva of the universal fundamental right to priveay per the
landmark case of K.S. Puttaswamy v. Union of Indilaa$ also been recognised on a few occasionsrigugaHigh
Court rulings, such as Zulfigar Ahmad Khan and X egiBRrar General. Nevertheless, the absence of arlgle
defined statutory provision under the Digital ParabData Protection Act, 2023, results in Indiarucs having to
decide on the matter of the right in a disjointednmer. The present paper uses doctrinal comparéoa tool for
identifying common constitutional issues that tve tountries face and also shows how German juriggad,
through providing a systematic structure, espegiéy way of proportionality analysis, temporal séwiy, and
delisting mechanisms, can support India in the ldament of a comprehensive Right to Be ForgofRehBF)
regime. According to this research, India is sumab® introduce RTBF, which is not only situatidpalppropriate
but also stems from dignity and rehabilitatiat the same time, it needs to take care of opsnogen justice, and
democratic accountability.

Keywords: Right to Be Forgotten, Informational Self-Determiaat Proportionality, Digital Privacy, Comparative
Constitutional Law.

Introduction:

It has grown more challenging for people to getvalihe shadows of their past at a time when
the internet stores memories with unwavering pEmsee. Digital archives today include
information that has faded over time and frequendisurfaces in ways that contradict the

1 Faculty & Research Assistant (Law), Amrita Internationgbchool of Law, Amrita Vishwa Vidyapeetham,
Coimbatore, India.
2LL.M. (IPR), School of Law, UPES, Dehradun, India.
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concepts of privacy, dignity, and individual freeadl'he Right to be Forgotten (RTBF), one of
the most contested rights of the twenty-first cgntwas born out of this conflict.

Fundamentally, RTBF is a call for equilibrium beemesociety's interest in free and open access
to information and each person's right to inforimadil self-determination. Germany has created
a unique constitutional path, even though the EemopUnion has codified this right under
Article 17 of the General Data Protection Regula{iGDPR). Because RTBF is based on the
Grundgesetz's basic right of personality (ArticjeaRd human dignity (Article 1), German
jurisprudence provides a complex framework wheresprfreedom and individual liberty
coexist proportionately.

RTBF is still a developing idea in India, where thght to privacy was deemed a basic right in
K.S. Puttaswamy v. Union of India (2Q1Tases like as Ashutosh Kaushik v. Union of India
have shown judicial and legislative ambiguitieseidiore, the purpose of this essay is to
investigate how the Indian debate on RTBF mighdtmgped by comparative ideas from German
constitutional law. Through introspection, it makike case that RTBF should be viewed as a
dignitarian mechanism that promotes rehabilitatiatigital identity, and democratic
responsibility rather than as a weapon for erasure.

As humans become more and more digital, evagjesaction results in an electronic footprint
i.e., pictures, news articles, court documentsporal media updates that can be stored forever.
Due to the way the internet is structured, it im@dt impossible to make information disappear
once it has been published. This longevity has usad the boundary between history and
memory tremendously, and therefore, the term "aidiunting” that specialists use in such
cases has become very common. Academics hagestantly cautioned that the idea of digital
permanence, in many ways, hampers the individeajmcity to change and evolve. In this
regard, Mayer-Schonberger calls it "digital memanrffation”, which confuses freedom of
choice in the digital agé.

Not being able to move beyond one's past infrirgelsoth the individual's right to privacy and
their right to rehabilitation and reintegrationdrgociety* With this being said, the Right to Be
Forgotten (RTBF) has become a vital legal weaporediat resuscitating human sovereignty.
The concept gives people the liberty to have theisonal data that is obsolete, unimportant,
or disproportionate to the public removed or exellildrhe European Union codified the RTBF
in Article 17 of the General Data Protection Regala (GDPR), which gives individuals a
chance to apply for deletion if certain requirenseare met.

Germany was the one to start the ball rolling, gioby constitutional interpretation of its
Grundgesetz (Basic Law), much earlier, which seesqy and data control as part of human

3 Mayer-SchénbergeDelete: The Virtue of Forgetting in the Digital A¢ferinceton UP 2009).
4 Daniel J. SoloveThe Digital Person: Technology and Privacy in théormation Ages (2004).
5 Regulation 2016/679, art. 17, 2016 O.J. (L 1195DRPR).
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dignity® Through the 2017 Puttaswamy judgment in Indiaygmy was recognised as a
fundamental right secured by Article 21 of the Gibagon, thus marking a turning point for
personal freedomlin spite of that, India does not have a legisldtachework and uniform
legal precedent on the matter, as evidenced byaihe's acknowledgement of RTBF in several
instances$.This research puts forth the argument that RTREIsinot be perceived as an appeal
to historical forgetting but rather as a dignitarigght based on human agency.

This view is in line with the wider research, whiBiBF is essentially an issue of visibility
management, i.e. it does not involve the erasurth@fpast but rather making sure that the
prominence of the search does not infringe on dnetlon?The paper compares how the
German constitutional court decisions, i.e., Votitdmngsurtei’ (Census Act Case) and the
Right to Be Forgotten | & Il decisions that canHapful to India in building a constitutionally
compliant framework for the Right to Be Forgottdratt takes into account constitutional
morality, proportionality, and democratic trpasency

Evolution of Data Protection and the Emergence ofite Right to be Forgotten:

The rise of RTBF can be mainly attributed tamiffes in data protection laws. The very first

example of a complete data protection law was tteetbat the German state of Hesse enacted
in 1970, and it was aimed at limiting state sufaaite through the use of centralised data
systems. Over time, technology has drastically ghdrthe way data is collected, and now it

has become a widely accepted societal trend, whitthin has raised several new issues related
to informational autonomy.

Data protection in Europe:

One of the first global attempts to align pdyaights across the member countries was the
European Union Data Protection Directive (1995/49/E The GDPR (2018) replaced this,
establishing the "right to erasure" in Article Which is most commonly known as the Right to
Be Forgottert? The purpose of the Right to be Forgotten (RTBFputined in Recital 65 of
the GDPR is that people have the right to have theisonal data deleted if it is no longer
necessary, if consent is withdrawn, or if the gitacessing is in breach of the law. The landmark
case ofGoogle Spain SL v. Agencia Espafiola de ProtecosdDatos(AEPD) (2014) clarified
that search engines are considered data contrabértherefore they have to remove links when
the content is outdated, irrelevant, or excessive.

Nonetheless, Germany's influence goes beyond pastnlaw. The Federal Constitutional
Court's 1983 Census Act Case, which gave rise & dbncept of informational self-

6 GrundgesetfGG] arts. 1(1), 2(1) (F.R.G.).

7(2017) 10 S.C.C. 1 (India).

8 2021 SCC OnLine Del 3647 (India).

9 Ausloos,The Right to Erasure in EU Data Protection L&UP 2020); Lynskey, The Foundations of EU Data
Protection Lawm(OUP 2015).

10 ee A. BygraveData Protection Law: Approaching Its Rationale, Logind Limits27 (2002).

11 Council Directive 95/46, 1995 0.J. (L 281) 31 (EC).

12 GDPR art. 17(1).
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determination, was the first case to derive thosnfithe Basic Law Articles 1(1) and 2(1). 10
The Court held that people have the right to bermked about and to have control over the
gathering, storing, and use of their personal ddtareby marking the beginning of the
dignitarian privacy model. The ECtHR, in thensaway,in Rotaru v Romania and S and
Marper v UK put the accent on the temporal limits for datanton, pointing out that storage
without any time limits is against the right topest for private life3

The Digital Age and the Expansion of RTBF:

Traditional privacy protections became inadéguaith the rise of social media, data
aggregation, and algorithmic profiling. Researchetsserved that the permanence of
information can continue to stigmatise, make iiclidt for rehabilitation, and even change the
way collective memory work$’RTBF came up as a solution, balancing the individuayht

to move on with the society's right to keep its megs. In Germany, RTBF evolved from the
constitution; in the EU, from legislation; and in India, from the judiciary. Each system reflects
different legal traditions but still arrives at tiame goal of protecting dignity in a time of
constant exposure.

Constitutional And Jurisprudential Foundations: Germany and India Compared:
Germany: Human Dignity and Informational Self-Determination

Germany's constitutional framework is desigtegrotect the Right to Be Forgotten (RTBF).
The Basic Law secures human dignity in its Artitkd) and the right to free personality
development in Article 2(1). Individually and caditevely, these laws back the so-called
"general right of personality" (Allgemeines Persdnkeitsrecht)y® as Federal Constitutional
Court (BVerfG) has been referring to it.

Volkszahlungsurteil (1983) was a landmark decisiime Court annulled the Federal Census
Act for violation of the citizens' right to inforrdeself-determinatiof It warned that a social
order, wherein individuals cannot figure out "whashnformation about them," would weaken
personal freedom. The ruling was the groundworéefman data protection law.

In Right to Be Forgotten | (1 BvR 16/13) and RighBe Forgotten Il (1 BvR 276/17) decided
in 2019, the Court extended the argument to tha&adligrchives and search engifédhe
litigations dealt with the Internet publicationtbie past reports that led to the identification of
the convicted persons. The Court held that thet igtpersonality also includes the shield
against the continuation of stigmatisation and tidtinformation should be evaluated with
regard to time, place, and continued relevdfice.

13 Rotaru v Romani&000) 8 BHRC 449; S and Marper v UK2008) 48 EHRR 50.

14 Google Spain SL v. Agencia Espafiola de Protecogbatos (AEPD)Case C-131/12, 2014 E.C.R. 317.
15\olksz&hlungsurteilFederal Census Act Case), BVerfGE 65, 1 (1983) (F)R.G

16 viktor Mayer-Schonbergebelete: The Virtue of Forgetting in the Digital Ag2 (2009).

17 GrundgesetfGG] arts. 1(1), 2(1).

18\olkszahlungsurteilBVerfGE 65, 1 (1983).
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The RTBF | & II decision explained how German cdnsbnal law is related to EU law.
According to BVerfG, it can directly incorporatesteU Charter of Fundamental Rights (CFR)
when interpreting the Grundgesetz, thus providingsiagle system for domestic and
supranational privacy protectidh.Besides, the elimination of personal data provisio
Germany has been influenced by numerous episaotesxdmple, the Lebach case, where the
Court ruled that media republication of crimindbirmation after rehabilitation may constitute
a violation of the right to dignit§? These decisions reflect the German concept oftiscie
Konkordanz—the process of harmonising opposing dumehtal rights, e.g. privacy and
freedom of expression, so as to achieve their graatlisation.

In Germany, the right to be forgotten is interpreted; the 1949 draft of the German constitution
(Grundgesetz) did not give it a special place.dd& a Hamburg court ruled in the first instance
that Werle and Lauber's right to privacy was bredchy their names appearing in archived
publications. The court ordered the removal ofitlestities. After serving their punitive terms,
people have the right to have their convictionsdistlosed, according to a 1973 German court
ruling. The names were then deleted from the GeWi&ipedia by editors. In 2009, however,
the German Constitutional Court reversed the datish the basis that this was a constraint of
the constitutionally guaranteed freedom of the graad that Werle and Lauber would have to
admit a certain degree of interference into theirgey.

The Federal Constitutional Court of Germany add@ss challenge to the German Federal
Census Act, 1983 in the Federal Census Act Cadkgaéhlungsurteil). The Court derived a
"fundamental right of informational self-determiizat’ from Articles 1(1) and 2(1) of the
Constitution of Germany safeguards the fundamerghts to human dignity and freedom to
develop one's personality. Elucidation on the intgrare of this right in the refernce of risks
occasioned by modern data processing, the Couetlrtbiat:* The freedom of individuals to
make plans or decisions in reliance on their peedgowers of self-determination may be
significantly inhibited if they cannot with sufgait certainty determine what information on
them is known in certain areas of their social sptend in some measure appraise the extent
of knowledge in the possession of possible intettws. A social order in which individuals
can no longer ascertain who knows what about thachvehen, and a legal order that makes
this possible would not be compatible with the tighinformational self-determination’..

These cases opened a Pandora's box with an indegerguestion of whether, in a globally
associated world in which netizens produce muc¢hebnline content, it is likely to lead people
to publish information about such cases. While lavey in some cases offer a shield against
the publication of names, this is often erratigegithe overpowering nature of the internet. The
Court of Justice of the European Union (CJEU) amed/¢he question and, on May 13, 2014,

19 Right to Be Forgotten I BvR 16/13 (F.R.G. 2019).
20 ebach Cas€1973) 35 BVerfGE 202.
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held in Google Spain v AEPD and Mario Costeja GonZal#zat there was &ight to be
forgotteri in the context of data processing on Internetdeangines.

The case had been brought by a Spanish man, Mana&ks, after he failed to remove an
auction notice of his repossessed home from 1988lable on La Vanguardia, a widely-read
newspaper website in Catalonia. He primarily endaead to have the article removed by
complaining to the Spanish Agency of data protectiehich disallowed the claim on the basis
that it was lawful and truthful, but accepted a ptaimt against Google and asked Google to
get rid of the results. Google was sued in the Spafudiencia NacionalNational High
Court), which referred a series of questions tdghmpean Court of Justice. The court ruled in
Costejathat search engines are accountable for the dothiey point to and thus, Google was
obligated to comply with EU data privacy laws. Asneasure of approval for the verdict,
between June and mid-September, Google receive@dBSleletion requests referring to
470,000 links, with most coming from Britain, Frenand Germany. Therefore, such blatant
approval for the removal of personal content frowm $earch engines ignited the environment
of asserting the right to be forgotten in Europe.

As a result, the German courts determined thaF#ueral Constitutional Court's earlier case
law addressed the issue of whether historical sveray be revisited through new coverage.
The main issue now is that material is permanextessible on storage media and the Internet.
In the past, the public could only access inforprathat was mostly distributed through print
media and radio broadcasts for a brief time, utntibs mostly forgotten. However, information

is still accessible today after it has been digiiand posted online. knowledge's lasting impacts
are no longer restricted to a passing memory in public conversation; instead, anybody may
immediately and permanently access the knowledge.

The necessity of theaight to be forgottethtakes on a new legal dimension in light of modern
information technology and the spread of informatmline. As a result, this right began to be
understood in terms of the right to human dignitg ¢he right to develop one's individuality

(Articles 1(1) and 2(1) of the German Constitutiéh)

India: Privacy as the Constitutional Anchor:

Privacy law in India has been built brick byckrthrough court decisions and has gradually
matured over time. In its earlier decisions, thpr®me Court itM.P. Sharma v. Satish Chandra
(1954¥2 andKharak Singh v. State of U#*denied to conferment of a constitutional status to

21 C-131/12, EU:C:2014; German Law Journal https://germanlawjournal.corhfrig-be-forgotten-i-1-bvr-16-13/
(last visited 10 March 2025).

2%cf. CJEU, Judgment of 21 July 2011, Fuchs and Otl@59/10 inter alia, EU:C:2011:508, paras. 61 6Rd-
with reference to Art. 15(1) of the CharterJedgment of 15 January 2014, Association de médiation sociale, C-
176/12, EU:C:2014:2, paras. 26 abil} cf. broad discretion in CJEU, Judgment of 14 February 2008, Dynamic
Medien, C-244/06, EU:C:2008:85, para. 41 et ;s€eq.
https://www.bundesverfassungsgericht.de/DE/Homebageepage_node.html (Last Visited 15 March, 2025)
23A.LLR. 1954 S.C. 300 (India)

24 AIR 1963 Supreme Court 1295
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privacy, but the stance changed drasticallydustice K.S. Puttaswamy (Retd.) v. Union of
India.?® A nine-judge bench unanimously held that privagyaipart of the right to life and
personal liberty guaranteed under Article 21.

The court decision laid down the foundation for tight to be forgotten, holding that people
should be entitled to erase personal data thahdsldnger necessary or relevafft After
Puttaswamy, several High Courts have also recogrfse Right to be Forgotten in different
instances. IrZulfigar Ahmad Khan v. Quintillion Business Mediat.PLtd?’ the Delhi High
Court restrained the republication of the defamatontent to protect the digital reputati®in.

The Karnataka High Court iX v. Registrar Generabrdered the removal of the woman's
identity from the judicial records, recognising Righht to Be Forgotten in emotionally sensitive
situations®?® More recent decisions of the High Court, namelgad@ar Singh Mundy, Vinesh,
and Subhransu Sekhar Padhi cases, show, in addttienIndian courts’ inclination to
acknowledge the existence of RTBF in reputatiogahder-sensitive and acquittal-related
contexts®

In Ashutosh Kaushik v. Union of Indtathe Delhi High Court sought the opinion from the
government agencies and Google regarding the rdnadvehe old news of the minor's
conviction, but refrained from giving any clear gamce, thus pointing out the absence of
procedural clarity.

In the Ashutosh Kaushik v. Union of Ind@ase, given Christian Lous Lange's well-known
statement thdttechnology is a useful servant but a dangeroustendsthe case oAshutosh
Kaushik v. Union of Indiawhich is being considered by the Delhi High Cpbes generated
interest. The petition, which was filed under Agi@26 of the Indian Constitution, asks the
honorable court to recognize the right to be fargotby issuing a directive to remove the
petitioner's images, videos, and articles fromdbeeased buried past that have no relevance to
the present because doing so would negatively itripa@etitioner's life and personal freedom
as guaranteed by Article 21 of the Indian Constitut? The petitioner has expanded in many
areas of life since beginning from the beginning amrking their way up the mountains, but
the intimidating historical evidence on the virtisthge snatches away the essence of the
fulfilling life that Article 21 of the Indian Conistition guarantees.

25(2017) 10 scC 1.

26|d. at 636 (per Chandrachud J.).

272021 SCC Online Del 3647.

28 X v. Registrar General, High Court of Karnatak&.P. No. 49754/2018 (Kar. H.C. 2019).

2d.

30 Jorawar Singh Mundy v Union of Ind2021 SCC OnLine Del 2306; Vinesh v Registrar Gener&022 SCC
OnLine Mad 574; Subhransu Sekhar Padhi v State of Odig62a0 SCC OnLine Ori 878.

S1W.P. (C) No. 9343/2021 (Del. H.C.).

32 Swathi K. Hosamani, Analysing India’s Journey Witle Right to Be Forgotten, 2582-8878 (IJLLR) (May 20,
2025).
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As a well-known actor and acclaimed reality shoar,sthe petitioner has won the affection,
respect, and admiration of the nation's people. péties to the lawsuit are government
agencies at the ministerial level that are resfbmdior articulating the nation's laws and
regulations.

Respondent number two is the Press Council of Jndim autonomous quasi-judicial
organisation that was established with the dualsgofiupholding the right to the press and
sustaining the improved newspaper standard. ThesPheformation Bureau (PIB), the
Government of India's central agency, is respondemntber three.

The Electronic Media Monitoring Centre (EMMC), resgent number four, is tasked with
keeping an eye on the programming and advertisioigs that permit satellite TV stations to
spot any infractions under the Cable Televisionwdek (Regulation) Act of 1995. It is in
charge of sending the ministry reports that emsieatiie importance to the general public.
Google India Private Limited, a division of Googl& with its registered offices in California,
the United States, is Respondent No. 5. Accordingrticle 12 of the Indian Constitution,
respondents Nos. 1, 2, 3, and 4 are within theipwrof the "state" consideration.

The argument that the sentence served was sufficeamd that rehabilitation would be
impossible due to the overwhelming number of irgemasers, has led to the extension of
arguments based on the French Jurisprudential ppoé¢éDroit a I'oubli,” or the right to be
forgotten. The internet has become a hew phenomeamohthe result of society's digitisation,
which puts people's lives, liberties, and privatyisk, is a "network society." A person cannot
transcend their previous mistakes and start an¢iwthe help of the internet.

The Digital Personal Data Protection Act, 2023 (IPPRxtf2 It is a step forward in legislation.
Section 12 gives people the right to correct amdoree their personal data, yet it does not
expressly mention the Right to Be Forgotten ofintéts®*. Critics argue that such a provision
weakens the Act's potential to protect dignity agathe digital permanence of dfata

The Right to Be Forgotten in India is recognisedtiyy courts but not yet legislated by the
Parliament, thus reflecting a constitutional-lgmeimise coexisting with institutional hesitance
Law scholarship criticises the DPDP Act for not ingvexplicit RTBF provisions and warns

that the lack of statutory delisting provisionglie digital environment is a factor that hinders
dignity and the process of rehabilitatitn.

33 The Digital Personal Data Protection Act, No. 22023, § 12 (India).

341d.

35 Pallavi Sharma, “Balancing Privacy and Public lestr The Evolving Jurisprudence of the Right to BegBtien
in India,” AZB & Partners Legal InsighiSept. 18, 2024).

36 Ramanathan, ‘The Limits of the DPDP Act’ (2028(lian Law ReviewSukumar (2022) commentary on RTBF
and DPDP Act.
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Comparative Insights and the Proportionality Framework:

Origin: Mapping through Self-Reflexive Constitutional Reasoning

A thorough comparison of the right to be fotgnt(RTBF) starts by explaining its definition as
well as its local and international backgroundactecase. In Germany, these rights stem from
the constitution. Articles 1(1) and 2(1) of the Bdsaw (BL) guarantee the respect of human
dignity and the free development of a person'satdtar’’

On this basis, the German Federal ConstitutionalriC@VerfG) in the Volkszahlungsurteil
(Census Act Case) recognised the "fundamental nfjimformational self-determinatiori®.
Moreover, the BVerfG in its rulings of 6 Novemb&13, Right to Be Forgotten | (1 BVvR 16/13)
and Right to Be Forgotten Il (1 BvR 276/17) hasresply linked the evaluation of archived
news and search engine indexations to fundamegkas#®

In India, the Right to Be Forgotten (RTBF) is netognised as a separate constitutional right
yet and is inferred from the right to privacy asypded by Article 21 of the Indian Constitution.
The landmark decision of the Supreme Courustice K.S. Puttaswamy (Retd.) v. Union of
India identified privacy as the most essential elemétifand liberty?® Various High Court
rulings followed, among them tlzilfigar Ahmad Khan v. Quintillion Business Medié.R.td,
which acknowledged the RTBF as one of the aspdégisvacy, though it lacks a well-defined
doctrinal basig!

In effect, Germany places the Right to be Forgof€FBF) within a constitutional framework
of human dignity and data governance, giving itighér status, while India sees it as a
secondary right under the umbrella of privacy. Gertaw cases individual autonomy over
historical data, whereas the Indian legal systemphasises the control of one's digital identity
through privacy.

The method of horizontal constitutional comparigoorucial: local judges and scholars look
at foreign precedents as mirrors that can refie& thwn constitutional structuré$Therefore,
German case law offers India valuable insights evithimposing the necessity of total
integration.

Application: Adopting and Applying Jurisprudential Variables
Once the normative basis has been set, thalagiplication of RTBF may be looked at through
the points that originate from German law and Haaen modified for the Indian context.

87 GrundgesetfGG] [Basic Law] arts. 1(1), 2(1) (F.R.G.).

38 \lolkszahlungsurteilFederal Census Act Case), BVerfGE 65, 1 (1983) (F)R.G

39 Bundesverfassungsgericht [BVerfG], Order of 6 N®A2 1 BvR 16/13 (Germany) (Right to Be Forgotten ).
40(2017) 10 S.C.C. 1 (India).

41 p, Mali, Privacy Law: Right to Be Forgotten in lad7 NLIU Law Rev. 17, 17-33 (2022).

42 p, Upadhyay & R.K. Verma, The Right to Be Forgottemnidia: Compatibility with Part Ill of the Constitah,
ShodhKosh, V(2) 1256-65 (2024).
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1. Temporal Significance
In RTBF I, the BVerfG held that the passing of tim¢éhe most important factor: initially, media
coverage of crimes may be allowed, but as time ggemterest of the public decreases while
the individual's interest in rehabilitation growhe Court indicated that the continued
availability of old articles "under the same coiwis" may violate the right to personaltty.

Ashutosh Kaushik v. Union of Indi2021) is related to an event in 2009 where a emszhnour
ended in a monetary fine and a two-day jail sergefwelve years later, the reports kept being
available online, which obstructed his social aigsf¢é By applying Germany's temporal
relevance standard, the Indian courts would be ibetier position to decide when the
individual's interest in rehabilitation is highbian the public's interest in historical information

2. Accessibility, Search Visibility, and the Dissuadig Effect
The German Court stressed that content being @&itmline is not the only important factor,
but rather its visibility and search prominence; top search results, lack of de-indexing, or
continuous reappearance cause a "chilling effecthose concernéd Academics further point
out that such algorithmic visibility has become damental to the privacy violations of the
present time, and courts must now treat rankingsaadch visibility as elements of RTBF when
conducting their assessmeffts.

This factor is still largely neglected in India. dpetitioner in Kaushik was going through a
long period of prominence in search results thew@nted him from getting a job and integrating
into society. By using Germany's visibility fact@nd algorithmic prominence, Indian
jurisprudence may broaden the RTBF scope from srdpletion to facilitation of the digital
rehabilitation process.

3. Effects on Dignity, Rehabilitation, and CollectiveMemory
According to the German case law, the Right to Begétten (RTBF) is not a request for
changing historical records, but is rather a hurdagnity-related instrument giving the
offenders the opportunity to move beyond their sigwhile at the same time protecting
collective memory and media freedom.

India's lack of a systematic philosophy is riskeither too much privacy protection (public
records being wiped out) or not enough dignity @cbbn (stigma being maintained). The
German model provides the means for a proportibaénce of rights rather than simply
choosing one side.

43 M. Friedl, A New European Fundamental Rights Colite German Constitutional Court on the Right to Be
Forgotten, 5 Eur. Papers 1530 (2020).

44 W.P.-C No. 9343/2021 (Del. H.C.).

45 InsidePrivacy, German Constitutional Court Reshdpeght to Be Forgotten” and Expands Its Oversight of
Human Rights Violations (3 Dec. 2019).

46 pefia & Le Métayer, ‘On Algorithmic Transparencyd akccountability’ (2019) 34Computer Law & Security
Reviewl05.
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Extent: Balancing the Constitutional Seesaw

The successful execution of the right to bgdtten (RTBF) depends on balancing different
rights - privacy, freedom of expression, the freadof the press, and the public's right to
knowledge.

In Germany, the principle of praktische Konkordgpmactical concordance) allows the courts
to balance these rights: no fundamental right is inherently subordinate; rather, each is granted

its optimal realisation through a four-stage prdipoality test:

e Lawful objective;

* Appropriateness;

* Indispensability;

»  Strict proportionality!’

India has adopted proportionality in Puttaswamy and other privacy cases; however, the
implementation of this principle in the RTBF corttég still not very clear. Without clear
standards, Indian courts may adjudicate differemtly a case-by-case basis. Introducing
Germany’s systematic balancing test might bringenmonsistency and legitimacy. The UK
High Court inNT1 & NT2 v Googladopted a similar structured proportionality apphpand
based on it, RTBF was granted to one claimant badther was denieff.

The Paul Termann case in Germany, though not aaloB¥erfG decision, is an example of
how the rights of personality and the press archiveeract: the Court inferred that the
perpetrator is not the holder of an absolute rightontrol all historical publicly available
information i.e., communication patterns and pulviterest limit the claint®

In India, the right to be forgotten should be ustlmsd as a digital search result delisting or
regulation of visibility method, thus ensuring thadtice remains open and dignity is protected,
rather than as a means of erasing history.

Analysis of Study:

Germany and India share a common issue thaflected in their constitutions, which is the
need to protect individual dignity and autonomyi@lwhile still maintaining democratic
openness and freedom of speech. The legal syst€erinany demonstrates that such a balance
is achievable through the use of constitutionatlggles, proportionality, and a sense of time.

India, though, is still a very different matter; it is quite basic in the development of a
constitutional framework even after Puttaswamy. ceqis like Julie Cohen's advocate that a
person's freedom must be granted a certain spatestmecessary for the construction of

47 R. Alexy, A Theory of Constitutional Righ€6 (J. Rivers trans. 2002).
48NT1 & NT2 v Google LLG2018] EWHC 799 (QB).
491d.
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identity, which the continued existence of inforioatin digital form threatens unless this is
taken care of by delisting right$.

There are three major lessons derived from thatstgtframework:

1. One example is the German data protection framewdrich, along with the GDPR, very
clearly provides for the implementation of the erasand delisting rights. The DPDP Act
of India guarantees writers the right to correetrtacords and delete them, and the Right to
be forgotten is not provided for in an explicit man 16 That being said, the enactment of
the Right to be Forgotten in India will largely @y on the degree of legislative detail.

2. Judicial proportionality application: The four-stegst of Germany is an excellent example
of a framework that can be used by other countfibe.Indian Courts can implement this
framework in such a way that it will make them lpssne to produce arbitrary results and
the outcomes will be more foreseeable.

3. The Federal Commissioner for Data Protection inn@&ry, among others, is responsible
for compliance with institutional mechanisms anagadural transparency. The Data
Protection Board of India, established under th®BPRct, requires clearer directions and
more detailed procedures to handle requests fdritjiet to be Forgotten.

Contextual Adaptation for India:

India ought to shape the Right to be Forgottencicoedance with its unique constitutional
values. Unlike Germany, where archival media aretindn private hands, India, with its well-
established tradition of open justice and accessiblrt records, cannot feasibly allow the total
erasure of information. India could opt for makihg information less visible by removing it
from search engines rather than totally erasifrgih archives, thus maintaining both openness
and dignity. Other jurisdictions are doing the samg. Canada isoogle v Equustekvhere
more liberal policies have been adopted to allow vimrldwide delisting orders, thus
highlighting the differences in global trerds.

The Way Forward:

An Indian RTBF model that works well can be basedhvee main components:

* Legislative clarity: The DPDP Act should provide &ém explicit clause setting out the Right
to be Forgotten, or that it be the subject of fertlegislation.

» Judicial approach: The court should use proportitynand consideration of time when
assessing the matter.

» Administrative regulation: The Data Protection Bbahould be given the authority to
regulate and decide on the implementation of thBRTlaims.

50 Julie E. Cohen, ‘What Privacy Is For’ (2013) 1R2érvard Law Revievi904.
51 Google v Equustek Solutions 12817 SCC 34.
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Conclusion:

The right to be forgotten is a major legal peab that the digital era has brought in. It is abou
how to reconcile personal freedom, dignity, andaleglitation with freedom of expression and
the memory of the community. Germany offers an aded model: it is based on dignity, is
proportionally structured, is temporally approachaud is legally precise. India, on the other
hand, despite its constitution, requires a lotaxftdnal, legislative and institutional changes.

If India adopts the German model while modifyin@dcording to the democratic, pluralistic
and transparency-oriented legal framework of Inidisay turn the Right to be Forgotten from
a scattered judicial response into a coherent fuedédal right. The outcome would be a digital
environment in which a person is not constantlyglved down by his/her past, and at the same
time, society keeps its ability to remember agitect.
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Judicial Recognition of State Criminality: Comparative
Insights from Environmental Omissions in
Sri Lanka and India

Suranga Wimalasena

Abstract:

Large-scale environmental harm linked to corporaigivity is often facilitated by systemic failure$ state
regulation, oversight, and enforcement. While @éxgsscholarship on state crime has extensively éxaanstate
violence, abuse of power, and direct state wrongdoimgulatory omission by the state—particularly in
environmental governance—has received comparativelied criminal and doctrinal scrutiny. Legal saarship,
meanwhile, has tended to characterise such failagedeficits of governance rather than as legallgseguential
state conduct. This article addresses that gapu@hoa doctrinal and comparative analysis of the ISthkan
Supreme Court’X-Press Peafudgment and the Indian Supreme Court’s decisiovid@nashakti v. Union of India.
Through close examination of judicial reasoninge thrticulation of affirmative state duties, meclsms of
responsibility attribution, and remedial approachése article analyses how both courts respond sbesyic state
non-feasance in environmental regulation. The cauaipae analysis identifies convergences in recoggis
regulatory omission as a legally actionable fornsti#te wrongdoing, alongside divergences in juditgghnique,
particularly with respect to preventive versus ploatm intervention and the deployment of continyungjcial
supervision. The article argues that these judgsmexpand the conceptual and doctrinal boundariestafe
criminality by foregrounding autonomous state oimissas a basis of accountability, and it assesdesrt
implications for environmental governance and trzatfonal regulatory responsibility.

Keywords: State criminality, State omission and non-feasanEnvironmental regulatory failure, Judicial
supervision and accountability, State responsyhilit

Introduction:

Large-scale environmental disasters associated eotiporate activity are frequently the
product of sustained failures by state institutidosregulate, supervise, and enforce legal
standards governing hazardous economic acfivity.sectors such as shipping, extractive
industries, and industrial production, environmértarm often arises not from isolated
regulatory errors but from entrenched patterngatesomission. Despite this, the role of state
inaction in producing environmental harm remainsiceptually underdeveloped in both
criminological and legal scholarship.

1 Doctoral Researcher in Law, University of Turku, Fintal. (Former Deputy Solicitor General of the Attorney
General's Department of Sri Lanka), email: amwima@ufi

2 Ronald C. Kramer, Raymond J. Michalowski & David Klanizh, State-Corporate Crime: Wrongdoing at the
Intersection of Business and Government, in Statepatate Crime: Wrongdoing at the Intersection of iBesss
and Government 1 (Ronald C. Kramer & Raymond J. Mhski eds., 2002); and Rob White, Transnational
Environmental Crime: Toward an Eco-Global Criminoldg911).
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State criminality scholarship has traditionally deed on direct state violence, abuse of
authority, or coercive wrongdoing, leaving omissiased forms of harm comparatively
marginal. Persistent regulatory non-feasance—paatily where states fail to discharge known
duties of prevention and oversight—has rarely begamined as autonomous wrongful
conduct, rather than as administrative weaknegswernance failuré This gap obscures how
structural state inaction can generate serious@rdeeable environmental harm.

A similar limitation is evident in environmentaWaand state responsibility doctrine. Although
positive state obligations grounded in preventidme diligence, and precaution are firmly
established,failures to comply with these obligations are nffeamed as compliance deficits

rather than as legally attributable conduct. Thisning weakens accountability where harm
materialises through sustained state omission, ititi&nding the central role of omission in
attribution under international law.

Recent judicial practice, particularly in the Glblsuth, suggests a developing shift in this
regard. Apex courts have increasingly scrutinisedgulatory inaction and articulated
enforceable affirmative duties in environmental @umance, sometimes adopting
interventionist remedial approaches that exceeditimaal models of judicial restraiftThese
developments raise important questions about whedbenestic courts are beginning to
reconceptualise state omission as a form of legalhsequential wrongdoing.

This article addresses these questions througlttartd and comparative analysis of the Sri
Lankan Supreme CourtX-Press Pearjudgment and the Indian Supreme Court’s decision in
Vanashakti v. Union of IndiaBy examining how each court frames state dutigsssion, and
remedial authority in the context of private ecomomctivity, the article argues that these
judgments contribute to an emerging understandistate omission as a basis of responsibility
within a broader framework of state criminality thvsignificant implications for environmental
governance and transnational accountability.

State Crime, State Corporate Crime and the Problenof State Omission:

The criminal liability of the state has long beeontested within both criminal law and
criminological theory. Conventional legal doctrinas resisted treating the state as a criminal
actor, grounded in the assumption that states im@s enforcers rather than violators of
criminal law® Early criminological work on state crime, ther&foconcentrated on acts already

3 Steve Tombs & David Whyte, The Myths and RealitiEBeterrence in Workplace Safety Regulation, 22 BRIT.
J. Criminology 746 (2015).

4 Patricia Birnie, Alan Boyle & Catherine Redgwell,dnmational Law and the Environment (3d ed. 2008) a
Pierre-Marie Dupuy & Jorge E. Vifiuales, InternadibBnvironmental Law (2d ed. 2018).

5 Gautam Bhatia, The Transformative Constitution: AiBaldBiography in Nine Acts (2019).

6 X-Press Pearl Marine Environmental Disaster Case, (undamental Rights) Nos. 141/2021 et al. (SupS(t
Lanka July 25, 2025).

"Vanashakti v. Union of IndjgWrit Petition (C) No. 1394 of 2023) (Supreme Cairfindia May 16, 2025) (reported
as 2025 SCC OnLine SC 1703).

8 David L. Rothe & David O. Friedrichs, The StateState Crime Research: Current Issues and Prospg@€)a.
JUST. 1 (2006).
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criminalised under domestic or international lavd aommitted by state officials in an official
capacity, such as torture, enforced disappearanaed, extrajudicial killings. While
analytically significant, this approach individusdd responsibility and left the state as an
institutional actor largely insulated from crimiragtribution.

Critical scholarship on state crime challengedlaisow legalism by demonstrating how states
produce harm through structural, organisationatl paolicy-driven practices that may fall
outside formal criminal definition¥.Scholars have shown that legal definitions of eriane
contingent, politically constructed, and often sfthby state interests, rendering legality an
unreliable boundary for assessing state wrongd@ifdhis shift redirected attention from
formal criminalisation to the relationship betwestate power, harm, and responsibility,
expanding the conceptual scope of state criminality

Within this expanded framework, criminologists hawereasingly recognised that omission-
based conduct—such as regulatory withdrawal, weaforeement, or deliberate non-
intervention—may constitute serious state wrongglovhere it generates foreseeable and
preventable harrff. In contexts involving hazardous economic activitystained regulatory
non-feasance can be functionally equivalent to actommission in its social consequences.
Yet omission remains conceptually marginal, ofteframed as administrative failure or
governance deficit rather than analysed as autousrstate conduct capable of grounding
responsibility.

This limitation is particularly evident in envirommtal governance. Although legal regimes
impose affirmative state obligations through cduogstnal, statutory, and international
frameworks, scholarly attention has largely focuseccompliance and enforcement capacity
rather than the legal and normative consequencstate inaction itseff By foregrounding
state omission, this article advances a state mality framework that conceptualises
systematic regulatory non-feasance as legally cpreggial wrongdoing. Through a
comparative analysis of thePress PearandVanashaktjudgments, it examines how judicial
reasoning may contribute to the evolving recognitiof state omission as a basis of
accountability within domestic and internationajdéorders.

9 David O. Friedrichs, The Crime of the American &tdlite lllegality and the Dynamics of State PoE998);
and Penny Green & Tony Ward, State Crime: Governspé&fiblence and Corruption (2004).

10William J. Chambliss, State-Organised Crime, 27 @ratogy 183 (1989); and Ronald C. Kramer & Raymond J.
Michalowski, Toward an Integrated Theory of Stategdoate Crime, 15 CRIME & SOC. JUST. 18 (1990).

11 paddy Hillyard, Christina Pantazis, Steve Tombsa®Gordon, Beyond Criminology: Taking Harm Seriously
(2004); and Steve Tombs & David Whyte, The Mythd Realities of Deterrence in Workplace Safety Regriat
22 BRIT. J. Criminology 746 (2015).

12 David Whyte, Regulating Safety or Legitimising H&@overnment, Industrial Safety and the Law, 27 L&AW
POL'Y 225 (2007); and Rob White, Transnational Eammental Crime: Toward an Eco-Global Criminology (201
13 patricia Birnie, Alan Boyle & Catherine Redgwell,dmational Law and the Environment (3d ed. 2008} a
Pierre-Marie Dupuy & Jorge E. Vifiuales, InternatibEnvironmental Law (2d ed. 2018).
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The X-Press Pearl Judgment: Doctrinal Expansion though Judicial Supervision:
TheX-Press Peariaritime disaster off the western coast of Srikeannfolded within a dense
factual and legal context marked by the carriageaagfirdous cargo, heightened environmental
risk, and layered state responsibility. The igmitiand eventual sinking of the vessel in
proximity to the coastline resulted in extensiverima and coastal pollution. Beyond the
conduct of private actors, however, the incidemozed systemic weaknesses in the state’s
regulatory and institutional framework governingritiae safety, environmental protection,
and emergency preparedness. These structural etefies provide a critical basis for
examining state omission as a source of environshé&trm where risk was foreseeable and
subject to established regulatory oversight.

From a legal perspective, the regulation of mastinansport and environmental protection in
Sri Lanka is underpinned by a network of statutangd administrative duties imposed on
multiple state institutions. These include obligat to monitor the carriage of dangerous
substances, enforce compliance with maritime safety pollution prevention standards, and
ensure the timely coordination and activation oeggency response mechanisms. Such duties
are not discretionary but arise from legally maaddtameworks allocating responsibility for
risk prevention and harm mitigation to designatetkesauthorities. Where these obligations are
inadequately discharged, regulatory omission aeque&gal significance, providing a doctrinal
foundation for analysing state non-feasance asmtibatory form of wrongdoing rather than
as mere administrative failute.

Viewed through this lens, the&Press Pearjudgment represents not simply a judicial response
to an environmental catastrophe, but an engagewidnsystemic state failure. The Supreme
Court expressly examined omissions in the dischafgkegally imposed duties, including
deficiencies in monitoring hazardous cargo, enf@enaritime safety standards, and activating
emergency response frameworks. In foregroundingettailures, the Court departed from
conventional approaches that characterise regylataction as a governance deficit, instead
recognising state non-feasance as a legally coestiglisource of harif. This reasoning
aligns with critical state crime scholarship thdgntifies omission-based harm as an integral,
though under-recognised, dimension of state crilityn&

A notable feature of the judgment is the Court'sreise of continuing supervisory jurisdiction.
By directing the Attorney General to report onitnplementation of remedial measures within
a specified timeframe, the Court adopted a preverand oversight-oriented approach aimed

14 Rob White, Transnational Environmental Crime: TowandEco-Global Criminology (2011); and David Whyte,
Regulating Safety or Legitimising Harm? Governméntjustrial Safety and the Law, 27 LAW & POL'Y 225
(2007).

15 patricia Birnie, Alan Boyle & Catherine Redgwell,dmtational Law and the Environment (3d ed. 2008} a
Pierre-Marie Dupuy & Jorge E. Vifiuales, InternadibBnvironmental Law (2d ed. 2018).

16 Nirmal Ranjith Gunawardena, State Responsibility Bndironmental Harm: Lessons from the X-Press Pearl
Disaster, 28 SRI LANKA J. INT'L L. 45 (2023).

17 William J. Chambliss, State-Organised Crime, 27 @ratogy 183 (1989); and Steve Tombs & David Whyte,
The Myths and Realities of Deterrence in Workplaate® Regulation, 22 BRIT. J. Criminology 746 (2015).
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at addressing the structural conditions that emblilee harm. This technique reflects an
understanding of state omission as an ongoingaisler than a concluded failure, and resonates
with broader trends in constitutional and environtag adjudication that emphasise judicial
supervision as a mechanism for enforcing affirmeasitate dutie¥ Such supervisory practices
reinforce the conception of omission as actionableluct with enduring legal consequences.

From a state criminality perspective, the doctrisiginificance ofX-Press Pearllies in its
recognition of autonomous state omission as a lbésiscountability, independent of collusion
or direct facilitation of private wrongdoing. Theidgment demonstrates that sustained
regulatory non-feasance—where the state possessedekge, capacity, and legal authority to
act—can generate serious environmental harm aratjtidicial sanction. In doing so, the
Court contributes to the gradual expansion of statee analysis beyond acts of commission
to encompass structural and institutional forms oafiission, thereby strengthening the
normative foundations for holding states accoumet&dn environmentally destructive outcomes
arising from regulatory failure.

Vanashakti v. Union of India Preventive State Duties and Regulatory Integrity

The decision of the Indian Supreme CourVanashakti v. Union of Indtdarose from long-
standing and well-documented failures of stateaittls to prevent environmental degradation
in ecologically sensitive areas subject to cleatusory protection. The case concerned
extensive environmental harm linked to constructind development activity, but its doctrinal
significance lies in the Court’s sustained focusregulatory inaction by public authorities
rather than on the conduct of private actors al@he. judgment situates environmental harm
within a broader pattern of institutional neglettereby providing a critical entry point for
analysing state omission as a source of legallgeguential wrongdoing.

From a legal standpoint, environmental governandadia is anchored in a dense framework
of constitutional mandates, statutory duties, afrdinistrative obligations, including the public
trust doctrine, the precautionary principle, and tluty of due diligence in environmental
protection. These obligations impose affirmativegpansibilities on state authorities to regulate
land use, enforce environmental clearance requimesnand prevent foreseeable ecological
harm. The Court’'s reasoning underscores that tdeses are not aspirational but legally
binding, and that sustained failure to enforce tleemstitutes a breach of the state’s obligations
rather than a mere lapse in administrative efficyet

The Supreme Court explicitly identified patterngejulatory non-feasance, including failures
to monitor compliance, delayed enforcement actéong tolerance of unlawful development

18 Shanthi Fernando, Judicial Review, Supervisorysdistion and Environmental Governance in Sri LarikaSRI
LANKA J. INT'L L. 89 (2021).

19 Supreme Court of Indid/anashakti v. Union of IndjaV.P. (C) No. 2025/2025 (2025).

20 Rob White, Transnational Environmental Crime: TowamndEco-Global Criminology (2011); and Paddy Hillyar
Christina Pantazis, Steve Tombs & Dave Gordon, Beyenminology: Taking Harm Seriously (2004).

21 patricia Birnie, Alan Boyle & Catherine Redgwell,dmational Law and the Environment (3d ed. 2008}t a
Pierre-Marie Dupuy & Jorge E. Vifiuales, InternatibEnvironmental Law (2d ed. 2018).
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despite clear statutory prohibitions. By foregramgdhese omissions, the Court moved beyond
a narrow focus on individual violations and instealdressed the structural conditions through
which environmental harm was enabled. This approalidns with critical state crime
scholarship that emphasises how harm may be prddinceugh routine, normalised, and
legally authorised inaction by state institutiopsyrticularly where risk is foreseeable and
preventablé?

A defining feature of th&¥anashaktjudgment is the Court’s adoption of continuing mamus
and supervisory oversight to ensure compliance istllirections. Rather than confining its
role to declaratory relief or retrospective adjadiicn, the Court retained jurisdiction to monitor
the implementation of remedial measures and itigtital reforms. This technique reflects an
understanding of state omission as an ongoing &uadtgral risk, requiring sustained judicial
engagement to secure compliance with environmeobdigations. Such interventionist
approaches resonate with broader trends in SoutnAnstitutionalism, where courts have
increasingly employed supervisory remedies to dperalise positive state duties in contexts
of systemic regulatory failurég.

From a state criminality perspective, the signifioa of Vanashaktilies in its implicit
recognition that sustained regulatory inaction ganerate serious environmental harm and
attract legal responsibility, even in the abserfadirect state participation in harmful activities.
The judgment reframes environmental degradationnmetely as a consequence of private
misconduct, but as the outcome of institutionaliséake neglect within legally regulated
domains. In doing so, it advances an omission-edninderstanding of state wrongdoing that
complements and extends criminological accounssaté crime beyond acts of commission to
encompass structural and systemic failures of garere?*

Comparative Analysis: Judicial Responses to Stater@ission:

A comparative examination of theéPress Pear(Sri Lanka) and/anashakti v. Union of India
(India) judgments reveals both convergences aretgiances in how apex courts conceptualise
and respond to state omissions in environmentagm@ance. Both judgments foreground the
legal significance of regulatory failure, demonsirg that non-feasance by state institutions is
not merely an administrative lapse but a structcmatributor to environmental harfhin this
sense, they converge in recognising that statesitmnisan be legally consequential even absent

22 william J. Chambliss, State-Organised Crime, 27 CRIBMUDGY 183 (1989); and David Whyte, Regulating
Safety or Legitimising Harm? Government, Indust8afety and the Law, 27 LAW & POL'Y 225 (2007).

23 Gautam Bhatia, The Transformative Constitution: AiRadBiography in Nine Acts (2019).

24 Steve Tombs & David Whyte, The Myths and RealitiEBeterrence in Workplace Safety Regulation, 22 BRIT.
J. Criminology 746 (2015); and Rob White, Transmadi Environmental Crime: Toward an Eco-Global
Criminology (2011).

25 Patricia Birnie, Alan Boyle & Catherine Redgwell, Iimtational Law and the Environment (3d ed. 2009).
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collusive or symbiotic engagement with corporatéoms; thereby extending the analytical
terrain of state—corporate crime theéty.

Key divergences emerge in the temporal and remagialoaches adopted by the courts. The
Sri Lankan Supreme Court, XxPress Pearlintervened post-disaster, employing supervisory
jurisdiction to direct the Attorney General to repon the implementation of remedial
measures. This reflects a focus on post-harm atability and ongoing judicial oversight to
prevent recurrence of omissions. In contrast,tdeah Supreme Court Manashaktaddressed
preventive regulatory failure, invalidating admirédive practices that retrospectively
legitimised non-compliance, thereby emphasisingsthée’s proactive duties to prevent harm
before it materialise%.

These differences illuminate complementary judic#iategies for operationalising state
accountability X-Press Pearblemonstrates the effectiveness of active post-tsapervision,
whereasVanashaktiillustrates the doctrinal significance of prospextenforcement and
preventive obligations. Both approaches, howevsllenge traditional state—corporate crime
models that focus narrowly on collusion or facilii@, signalling an “outer layer” of
responsibility that recognises harm resulting frammonomous state omissiéh.

The comparative analysis further underscores theabjudicial technique in extending the
boundaries of state crime. Whilanashaktireinforces structural preventive obligations
embedded in constitutional and statutory laXvPress Pearloperationalises supervisory
oversight to ensure compliance and mitigate ongasig Together, these cases suggest that
courts can play a decisive role in translatingttieoretical recognition of state omission into
doctrinally enforceable duties, offering a model ifdegrating omission-based accountability
into both domestic and comparative environmentakguance frameworks.

Comparative Evaluation: Extending the Boundaries ofState Criminality:

A comparative analysis of-Press PearhndVanashakti v. Union of Indidemonstrates how
apex courts increasingly conceptualise state oamigsi environmental governance as legally
and socially consequential wrongdoing. Both judgmegject the notion that regulatory non-
feasance is a mere administrative lapse, framingstead as a structural contributor to
environmental harm, consistent with state crimeokakhip that recognises institutionalised
omission where legal duties are defined and risksskeablé’ By foregrounding omission as

26 Ronald C. Kramer & Raymond J. Michalowski, Toward lategrated Theory of State-Corporate Crime, 15
CRIME & SOC. JUST. 18 (1990); and Rob White, TransmaticEnvironmental Crime: Toward an Eco-Global
Criminology (2011).

27 Pierre-Marie Dupuy & Jorge E. Vifiuales, InternatibEnvironmental Law (2d ed. 2018).

28 Steve Tombs & David Whyte, The Myths and RealititBeterrence in Workplace Safety Regulation, 22 BRIT.
J. Criminology 746 (2015); and Rob Whit&ransnational Environmental Crime: Toward an Eco-Glbb
Criminology(2011).

29 Gautam Bhatia, The Transformative Constitution: AiRaidBiography in Nine Acts (2019).

30 patricia Birnie, Alan Boyle & Catherine Redgwell dmational Law and the Environment (3d ed. 20089; Rob
White, Transnational Environmental Crime: Towardezmo-Global Criminology (2011).
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a source of harm, the courts move beyond traditiperadigms privileging acts of commission,
including direct state violence or collusion, as phimary basis for state criminal responsibility.
The judgments converge in highlighting systemidufais of supervision, monitoring, and
enforcement as constitutive of harm, thereby extaentthe conceptual scope of state criminality
to encompass institutionalised regulatory inerfiais underscores that neglect embedded in
routine state functioning can produce foreseeabéxentable, and socially significant damage,
even absent active intent or collusid®mission is thus positioned alongside commissga a
mechanism through which states materially conteliatharmful outcomes.

Divergences lie in temporal and remedial approadhe&Press Pearlthe Sri Lankan Supreme
Court exercised post-harm supervisory jurisdictidimecting state authorities to report on
remedial compliance and operationalising omissiaseld accountability through iterative
oversight?2 ConverselyVanashaktadopts a preventive framework, invalidating adsthaitive
practices that retroactively legitimised non-coraptie and emphasising the state’s proactive
duties under Article 21 and environmental statéites.

Taken together, the cases demonstrate that omissioan autonomous site of state
responsibility. Vanashaktireinforces preventive and normative obligationsilevX-Press
Pearlillustrates how post-harm judicial supervision eaforce accountability, addressing both
realised harms and the structural conditions thablke future violations. Collectively, they
expand the analytical and doctrinal boundariesai€<riminality, embedding omission within
enforceable frameworks and highlighting the impacta of supervisory, preventive, and
structural mechanisms for mitigating environmehtaim3*

Implications for State Corporate Crime Theory and Environmental Governance

The comparative analysis of tikePress PearlandVanashakti v. Union of Indijaudgments
underscore important theoretical and practical icagions for understanding state criminality
and the role of omission in environmental govereaicaditional analyses of state wrongdoing
in both criminology and law have often emphasisgd af commission, treating states primarily
as direct violators or enablers of harm througlirratitive action’® Such approaches risk
marginalising forms of institutionalised non-feasarthat can produce serious social and
environmental harm. BotK-Press Pearland VVanashaktillustrate that omission—sustained

31 Steve Tombs & David Whyte, The Myths and RealitiEBeterrence in Workplace Safety Regulation, 22 BRIT.
J. Criminology 746 (2015); and David Whyte, ReguigtiSafety or Legitimising Harm? Government, Indastr
Safety and the Law, 27 LAW & POL'Y 225 (2007).

32 Gautam Bhatia, The Transformative Constitution: AiRadBiography in Nine Acts (2019).

33 Pierre-Marie Dupuy & Jorge E. Vifiuales, Internatib Environmental Law (2d ed. 2018); and Ramesh R.,
Environmental Governance and Judicial Interveniioimdia, 12 INDIAN J. ENVTL. L. 45 (2020).

34 William J. Chambliss, State-Organised Crime, 27 @ratogy 183 (1989); and Paddy Hillyard, Christirenkazis,
Steve Tombs & Dave Gordon, Beyond Criminology: Takiarm Seriously (2004); and Gautam Bhatia, The
Transformative Constitution: A Radical Biography imBl Acts (2019).

35 Christopher Mullins Rothe & David O. Friedrichs,élBtate of the Criminology of Crimes of the State Sbs.
Just. 1 (2006); and William J. Chambliss, State-@iggd Crime, 25 Criminology 183 (1989).
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failure to act in contexts where legal duties deaty established and risks are foreseeable—
can itself constitute a legally and socially sigrdfit source of wrongdoint.

In X-Press Pearlthe Sri Lankan Supreme Court explicitly recogditieat harm arose from
failures by state officials to discharge legallyndated oversight duties, including monitoring
hazardous cargo, enforcing maritime safety starsdaadd activating emergency response
mechanisms. By directing the Attorney General foreon the implementation of remedial
measures within a specified timeframe, the Cousdrajonalised judicial supervision as a
mechanism to prevent repeated omission. This parsi+isupervisory intervention transforms
abstract recognition of non-feasance into a stratiju enforceable responsibility,
demonstrating that regulatory omission is actioeadd a form of state wrongdoing with
ongoing legal consequenc®sThe judgment thus exemplifies how post-event dghtscan
mitigate systemic risks associated with institulomeglect and operationalise state
accountability in a manner consistent with stateiciality theory3®

Similarly, in Vanashakti v. Union of Indjdhe Indian Supreme Court addressed state omission
in a preventive register, invalidating administratpractices that retroactively legitimised non-
compliance with environmental assessment proced&®gsreme Court of India, Vanashakti,
2025). The Court emphasised that the state’s ¢atietial obligations under Article 21,
together with statutory duties under the Environtn@motection Act, 1986, and the
Environmental Impact Assessment Notification, 200€quire proactive enforcement of
environmental standard$By framing regulatory omission as a violation ofyentive duties,
the Court reinforced the structural significance sthte action in averting foreseeable
environmental harm. While the judgment is largedgldratory, its articulation of legal duties
provides a robust doctrinal basis for conceptuagisbmission as a form of wrongful state
conduct, expanding the remit of state criminaligydnd overt acts of violatiofi.

Collectively, these judgments have several critiogllications for both theory and practice.
First, they underscore the necessity of recognisiate omission as an autonomous source of
liability rather than a subsidiary or incidentalvgonance deficit' Second, they illustrate the

36 Rob White, Transnational Environmental Crime: TowandEco-Global Criminology (2011); and Steve Tombs
& David Whyte, The Myths and Realities of Deterrenice Workplace Safety Regulation, 22 BRIT. J.
CRIMINOLOGY 746 (2015); and David Whyte, Regulatinge®w or Legitimising Harm? Government, Industrial
Safety and the Law, 27 LAW & POL’Y 225 (2007).

37 Shanthi Fernando, Judicial Review, Supervisonsdigtion and Environmental Governance in Sri Larl€aSRI
LANKA J. INT'L L. 89 (2021).

38William J. Chambliss, State-Organized Crime, 2@blogy 183 (1989); and Paddy Hillyard, ChristirenBazis,
Steve Tombs & Dave Gordon, Beyond Criminology: Takitagm Seriously (2004).

39 Patricia Birnie, Alan Boyle & Catherine Redgwell,dntational Law and the Environment (3d ed. 2008} a
Pierre-Marie Dupuy & Jorge E. Vifiuales, InternatibEnvironmental Law (2d ed. 2018).

40 Rob White, Transnational Environmental Crime: TowandEco-Global Criminology (2011); and Steve Tombs
& David Whyte, The Myths and Realities of Deterreirc&Vorkplace Safety Regulation, 22 BRIT. J. Crimirgylo
746 (2015).

41 David Whyte, Regulating Safety or Legitimising H&@overnment, Industrial Safety and the Law, 27 L&AW
POL'Y 225 (2007); and Ronald C. Kramer, Raymond Xhdlowski & David Kauzlarich, State-Corporate Crime:
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role of judicial innovation in operationalising acmtability: X-Press Pearkxemplifies post-
harm supervision as a mechanism for institutioadrm and mitigation, wheread&nashakti
highlights the preventive enforcement of statutand constitutional obligations. Together,
these strategies demonstrate how courts can ttaribkeoretical recognition of omission into
enforceable legal duties, thereby operationalistage criminality in concrete governance
contexts’?

From the perspective of environmental governaruesd developments strengthen both the
normative and operational logic of regulation. Rgteing state omission as actionable
reinforces the preventive mandate of environmdataland clarifies the accountability of state
actors tasked with monitoring corporate compliandgdicial enforcement mechanisms—
whether through supervisory oversight or the irdagion of retroactive approvals—address not
only past failures but also establish an ongoirgiesy of compliance, mitigating the risk of
future harnt® By linking institutional duties with enforceablevarsight, these cases
operationalise a proactive conception of stateaesipility, providing a model relevant for both
domestic and transnational environmental governf&raceeworks.

Finally, the doctrinal insights frol{-Press PearhndVanashaktiencourage a theoretical re-
evaluation of state criminality. By incorporatingtanomous state omission as a basis for
structural responsibility, scholars can developaaromprehensive framework that captures
the full spectrum of state contributions to harrhisTperspective moves beyond analyses that
emphasise collusion or facilitation and undersctraslegal accountability for non-feasance is
both theoretically justified and practically neaaysto prevent environmental disasters
associated with corporate activityln this way, these judgments collectively advatioe
conceptual and normative boundaries of state cahtyn demonstrating how courts can enforce
responsibilities arising from regulatory omissiaeamatter of law and practice.

Conclusion:

This article has critically examined the doctrimad comparative significance of tXePress
Pearl (Sri Lanka) and/anashakti v. Union of Indiéindia) judgments, with a specific focus on
state omissions in environmental governance. Aralytkrough the lens of state criminality,
these cases demonstrate that regulatory non-feaggnstate institutions constitutes a legally
and socially consequential form of wrongdoing, peledent of direct collusion or facilitative

Wrongdoing at the Intersection of Business and Guwent, in STATE-CORPORATE CRIME: WRONGDOING
AT THE INTERSECTION OF BUSINESS AND GOVERNMENT 1 (RodalC. Kramer & Raymond J.
Michalowski eds., 2002.

42 Asanga Welikala Peiris, Judicial Power and Enwvinental Governance in Sri Lanka, 34 J. ENVTL. L. 22022);
and Gautam Bhatia, The Transformative ConstitutioRaflical Biography in Nine Acts (2019).

43 Shanthi Fernando, Judicial Review, Supervisonsdigiion and Environmental Governance in Sri LardaSRI
LANKA J. INT'L L. 89 (2021); and Ramesh R., Environntal Governance and Judicial Intervention in Indi2,
INDIAN J. ENVTL. L. 45 (2020).

44 Rob White, Transnational Environmental Crime: TowandEco-Global Criminology (2011); and Steve Tombs
& David Whyte, The Myths and Realities of Deterrenice Workplace Safety Regulation, 22 BRIT. J.
CRIMINOLOGY 746 (2015); and Asanga Welikala Peirigdigial Power and Environmental Governance in Sri
Lanka, 34 J. ENVTL. L. 221 (2022).
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engagement with corporate actors. Both judgmentdlatige traditional paradigms that
privilege affirmative state misconduct, foregrourgliomission as a structural mechanism
through which states materially contribute to eomimental harm and reinforcing the necessity
of recognising non-feasance as an autonomous foasiscountability*®

The originality of this study resides in its intaion of comparative jurisprudential analysis,
doctrinal reasoning, and criminological theoXyPress Pearillustrates how post-harm judicial
supervision can serve as an enforceable mechamsmitigate recurring omissions and
institutional inertia, while Vanashakti demonstrates the preventive dimension of state
responsibility, emphasising the prospective enfola of statutory and constitutional duties
to avert foreseeable harffhCollectively, these judgments expand the analytoatours of
state criminality by demonstrating that omissionas merely a passive governance lapse but a
site of actionable legal responsibility and a chatesztor in environmental damage.

From an academic perspective, this study advamtesdisciplinary scholarship by bridging
criminology, environmental law, and comparative stdational theory. It articulates an “outer
layer” of state responsibility that situates reg omission as a structural source of harm,
thereby enhancing conceptual and doctrinal undeisigs of how state conduct shapes
environmental outcomes. Practically, these findingglerscore the capacity of judicial
intervention to operationalise state accountabilitifering guidance for policymakers, legal
practitioners, and scholars seeking to strengthewmermpance frameworks and prevent
institutional neglect. In sum, this article contries to the theoretical and doctrinal discourse on
state criminality, affirming that the recognitiondaredress of state omissions is central to the
prevention of environmental harm and the establatinof enforceable standards of state
responsibility.

45 J. Richard Kramer & Raymond J. Michalowski, Stategocate Crime, in Crime and Justice: A Review of
Research, vol. 12, at 1-42 (Michael Tonry ed., 1980 Steve Tombs & David Whyte, The Myths and Rieali
of Deterrence in Workplace Safety Regulation, 22 BRITCriminology 746 (2015); and Rob White, Transmai
Environmental Crime: Toward an Eco-Global Criminoldg911).

46 Asanga Welikala Peiris, Judicial Power and Envinental Governance in Sri Lanka, 34 J. ENVTL. L. 22022);
and Patricia Birnie, Alan Boyle & Catherine Redgwaiternational Law and the Environment (3d ed. 2088y
Pierre-Marie Dupuy & Jorge E. Vifiuales, InternasibBnvironmental Law 2d ed. 2018.
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Beyond CEDAW and CRC: Towards a unified framework
for the protection of women and children with speal
reference to ongoing conflict in Gaza

Ankita Singht

&

Shreyashi Mishr&?
Abstract:
The present conflict in Gaza has once again revkal@listressing reality about the existing legalnfrework to
protect the world’s most vulnerable populations. Exesting conventions, treaties and legislations fragmented
and not able to offer comprehensive protection émflicts. The primary international legal instrurmenfor
addressing the protection of women and childrearimed conflict are the “Convention on the Eliminatiof All
Forms of Discrimination against Women” (CEDAW) ate tConvention on the “Rights of the Child” (CRC).
While these conventions were conceived as globaldshfor women and children, their isolated mandaead
limited enforcement mechanisms often fail to addtbe complex, overlapping harms that emerge inrgcted
conflicts. The article outlines the key internaibrconventions, treaties, and conferences that fdrencurrent
protective framework, argues for the immediate rgte$o move beyond the compartmentalised protestif
CEDAW and CRC and adopts a unified framework that aglatlges the interconnectedness of rights violations
contemporary warfare. The Gaza crisis demonstraias gender-based violence, disruption of familystures,
forced displacement, digital targeting, denial @falthcare and attacks on education are not isolatednts but
interconnected cycles of mutually reinforcing hafrhis ultimately exposes the critical gaps whicghtight the
inadequacy of the current enforced regime. , at#tically examines the shortcomings inherent in éixésting legal
regime which governs armed conflicts, as it is aglemtapestry of treaties and customary law. Theecgtudies of
Syria, Ukraine and Yemen are also discussed inghjger, demonstrating systemic failure of the agstegal
framework with respect to the protection of women elniddren. A unified framework can bridge this gap by
recognising that the protection of women and childre conflict is not two separate mandates butrseparable
humanitarian obligation. This paper offers a cortereactionable protection for women and childrerthie armed
conflict zones that extend beyond the isolatedaggres of CEDAW and CRC.

Keywords: CEDAW, rights of women and children, Gaza, armedliconCRC.

Introduction

Since 2023, the United Nations has recorded ammalar increase in multiple forms of
violence against women and children in armed ccinftfones. As per the UN Secretary-
General’s report on Children and Armed ConflictA8)F there were more than 41,000 grave
violations against children in 2024. These violasidnclude collective violations such as
attacks on schools and hospitals, killings, maimsexual violence, abduction, and denial of
humanitarian access. Over 4600 cases of confliatee sexual violence (CRSV) have been

1 Senior Research Fellow, Faculty of Law, University bficknow, Uttar Pradesh, India.

2 Research Scholar, Faculty of Law, University of Luckw, Uttar Pradesh, India.

3 Office of the Special Representative of the SecyeBaneral for Children & Armed ConflicGummary of the
Annual Report on Children and Armed Conflid2025), https:/childrenandarmedconflict.un.org/wp
content/uploads/2025/06/Summary-of-the-Annual-RepofChildren-and-Armed-Conflict.pdf.



Paged4 Ankita Singh & Shreyashi Mishra
reported against women as per this report in arcoedict zones, where most of the violence
was done either by armed forces or state grbipemen and Children have always been
disproportionately affected by war, but the scahel severity of harm witnessed in 21st-
century warfare reflect a new paradigm of violeridedern conflicts involve not just kinetic
assaults but also digital surveillance, coercedlaeement, malnutrition, disruption of
essential services and the systematic dismantfisgmetal systems.

Since the end of the Second World War, the intewnat jurisprudence has undergone
continuous transition, progressively developingpacsalised body of rules and regulations
designed to lessen this suffering. The purposeheflaw of armed conflict is to limit the
effects of war for humanitarian reasons.

“International Humanitarian Law” (hereinafter rafed IHL) is primarily formed by the way
of the four “Geneva Conventions of 1949” and th&hdditional Protocols of 1977”
collectively. Simultaneously, instruments like théniversal Declaration of Human Rights”
(hereinafter referred to as UDHR) Lay down a corhpresive catalogue of inalienable rights
for all individuals in the sphere of “Internationtdiman Rights Law” (hereinafter referred to
as IHRL). The preamble of UDHR recognisésherent dignity® and ‘equal and inalienable
rights of all members of the human farhily

Within these frameworks, monumental achievementsecim the years of 1979 and 1989 in
the form of the “Convention on the Elimination ofl Aorms of Discrimination against
Women® (hereinafter referred to as CEDAW) and the “Conicenon the Rights of the
Child"® (hereinafter referred to as CRC) for women andtiodm. These conventions provide
detailed, legally binding obligations for stateptotect and promote the rights of women and
children. However, these conventions were instrumesich were principally formulated for
implementation in peacetime rather than for timearmed conflict. Though they are applied
during armed conflict, their interface with IHL rams complex, and their enforcement
mechanisms remain inapposite to the brutal realdfemodern warfare. This means that the
current regime is inflexible in accepting the fdbat civilians have been shifted from
incidental casualties to being the intended targetdtack in contemporary warfare.

This troubling shift in the treatment of civilianan be understood from a comparison with the
treatment of civilians during World War II. Durirtge times of WWII, notwithstanding that
the affected civilians were spread from Blitz tordshima, they were treated as collateral
victims of strategic military operations. Henceg thaws of war that followed WWII,

4 The IndependeniCongo, Anténio Guterres Warns of Rising Sexualevicé in Conflict(Dec. 12, 2024, 3:42
PM), https://www.independent.co.uk/news/congo-aistguterres-israel-central-african-republic-souttotan-
b2808067.html .

5G.A. Res. 217 (Ill) A Universal Declaration of HumRights, U.N. Doc. A/810 at 71 (Dec. 10, 1948).

6 1bid.

7 Ibid

8 Convention on the Elimination of All Forms of Dignination Against Women, Dec. 18, 1979, 1249 U.R.TL3.
9 Convention on the Rights of the Child, Nov. 20, 19887 U.N.T.S. 3.
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essentially the 1949 Geneva Convention, focusedlynain preventing a repetition of such
suffering. But the current situations seen in Gamd Syria, and other armed conflict areas,
show a departure from such humanitarian commitments

The agencies of the UN have repeatedly documeritadka on civilian colonies and areas
populated with civilians, population as residentmlildings, hospitals, schools, places of
worship, etc. In other words, WWII saw bombing$atrl Harbour, which was a naval base,
whereas the Gaza warfare is supplemented with teepbout attacks on schools and hospitals.
Civilians have gone from being unintended targét®oml war to being strategic targets and
tools of coercion and political pressure. Gendexebaviolence is not incidental to war. It is
strategic and used as a weapon of war at predgns evolution is enough to highlight that
the current regime is not capable of handling masitn, and the circumstances call for a
unified and integrated framework which is capadideing flexible in accommodating the
deliberate and systemic inclusion of civilians iarfare and creating accountability for the
same.

The underlying drivers of war, like territory exéon and supremacy of an ideology, remain
the same, but the primary consequences have chaipedaim, being the destruction of

military bases to secure a win, has changed tdekastation of civilian lives. This transition

needs to be addressed.

This has culminated in an outcome where the priotecarchitecture is fragmented and
disjointed and reactive in nature, struggling tadto the shifting dynamics and evolving
realities of contemporary warfare, wherein civianave transitioned from being collateral
casualties to deliberate targets. In a news refiet N experts in May 2024 condemned the
continued violence committed against Palestinians&saza, where over 390 bodies were
uncovered in the Gaza StfibThere are reports that these bodies show signshwioint
towards torture and summary executions. The cdarificGaza escalated after the attacks by
Hamas on Israel on Octobéf, 2023.

The subsequent Israeli military campaign resultedai catastrophic human rights and
humanitarian crisist As per the summary of the annual report of there@ary-General, the
highest concentration of grave violations was reggbm the Israeli and Occupied Palestinian
territory, DRC (Congo), Somalia, Nigeria and H&itin conflict-afflicted areas, everything

10 press Release, Office of the High Commissioner famih Rights, Onslaught of Violence Against Women and
Children in Gaza ‘Unacceptable’ — UN Experts (May , 2Q@024), https://www.ohchr.org/en/press-
releases/2024/05/onslaught-violence-against-womerehildren-gaza-unacceptable-un-experts  (last tedsi
November 9, 2025).

11 H, B. SaadUrgent Humanitarian Appeal: Protecting the Lives \@bmen and Children in the Gaza Strip
(Palestine) 13 J. Public Health Res., 22799036241229312 (024

12y.N. Secretary-Generahnnual Report of the Secretary-General on Childrad Armed Confli¢tl, U.N. Doc.
Al79/237-S/2024/512 (June 11, 2024), https://childndarmedconflict.un.org/wp-
content/uploads/2025/06/Summary-of-the-Annual-ReporChildren-and-Armed-Conflict.pdf

. (last visited on November 14, 2025).
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from healthcare to education is compromised. Sch@wk suspended either because of
military use of schools or attacks on schools. Tdée example*the case of Afghanistan,
where three years after secondary education wasedafor girls, 2.2 million girls were
deprived of the basic right of education. This goego show that there are reasons beyond
the normal understanding which encroach upon tlsgchéghts of individuals in conflict-
afflicted area¥.

War and displacement also mean that the crisisunfér has been on the rise, too. Hunger
and malnutrition have become a problem, risingefagitan the efforts to resolve them. The
“Global Report on Food Crisis” reports that amohg areas affected by the most serious
nutrition crisis, one of them was the Gaza Stripisk of famine persisted in the area for the
entire year of 202#. 100 per cent of the total population, i.e., 2.8iam people, continue to
face ‘high levels of food insecurit{f. The predominant driver for the same was identifie

be the fntensification of the conflicts’.The very efficacy of the international legal order
challenged by the scale of severity endured byctmualties, where women and children
constitute the majority of those who have eithst tbeir lives or have been displaced.

The time has come to implement some necessary ekandghe jurisprudence of protection in
international law. The contemporary realities hpveven that the traditional and fragmented
approach of implementation of CEDAW and CRC, evehenv reinforced by IHL, is
insufficient and inadequate. This calls for dewisannew regime that is a unified framework
which integrates the principles of CEDAW and CR@wthe specific protection provisions of
IHL. This is needed to create a coherent, actianabid enforceable body of law specifically
tailored to the needs of women and children in ktinfThis need for an urgent shift is further
highlighted by the catastrophic situation in Gasgrying as a stark and immediate reminder.
This is currently a moral and humanitarian necgsgih integrated response is required to
effectively address the intersecting vulnerabgitfaced by women and children in conflict
situations, where gender-based violence, loss ménpal care, disruption of education, and
health-related crises converge.

Existing Framework in Need of Reinforcement
There is a complex interplay of IHRL and IHL whighverns the protection of women and
children.

13 UNESCO, Afghanistan: Four Years On, 2.2 Million I6irStill Banned from School (Feb. 12, 2025),
https://www.unesco.org/en/articles/afghanistan-fpears-22-million-girls-still-banned-school

4 1bid.

15 Food Sec. Info. Network & Glob. Network AgainstdébCrisesGlobal Report on Food Crises 2028025),
https:/iwww.fsinplatform.org/sites/default/filesdi@urces/files/GRFC2025-full.pdf (last visited Novenb14,
2025).

16 |bid.

17 1bid.
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The Pillars of Protection: CEDAW AND CRC:

“The Convention on the Elimination of All Forms d&fiscrimination Against Womenr®
(CEDAW), 1979: In the most common sense, this Cofigr is often described as an
international bill of rights for women. The Conviemt was adopted by the “UN General
Assembly” in 1979, and later, in the year 1981s t@onvention came into force. CEDAW
creates a comprehensive framework for eliminatisgranination against women in all fields
as it obligates States Parties to take appropmai@sures. This ultimately ensures that women
have equal rights in political, social, culturabasivil domains.

From this understanding, it is clear that CEDAW hdsoad scope. However, even after this,
there exists a fatal flaw, which is the lack of ip provisions addressing the unique
vulnerabilities of women during armed conflict. Theoad scope also means that there are
interpretive challenges. These are further higidigldue to the absence of direct references to
conflict situations in the main body of CEDAW. Thdras been an attempt to fill this gap by
way of General Recommendation No. 30 of the CEDAdM@ittee, adopted in 2013, by
addressing women in conflict prevention, conflaonid post-conflict contexts.

Though the nature of the same is non-binding andsad). The provisions under the
Recommendation aim to uphold women’s rights dugogflict by urging the States to be
accountable for violations, including sexual vialenand displacement. But the practical
impact of such provisions remains limited as they ot enforceable, especially in active
conflict zones like Gaza. Furthermore, it has beeted that in occupied territories, which
form part of such conflict zones where judicialteyss are often incapacitated or biased, the
Optional Protocol of CEDAW, which was adopted ir@Q@9offers limited recourse for victims.

The case study of conflict in Gaza provides a coptwary look into the systemic
discrimination faced by women, which is also compted by military occupation and armed
conflict. This makes the limitations of CEDAW sthrkevident. The reports from UN
Womert® and other humanitarian organisations have extelysidocumented widespread
gender-based violence along with lack of accesgepooductive healthcare, and economic
marginalisation of women in Gaz#The absence of binding obligations under CEDAW
which are specific to conflict settings has hindematernational efforts to hold perpetrators
accountable and to provide meaningful protectioaftected women.

“The Convention on the Rights of the ChA{CRC), 1989: This Convention was adopted in
1989 and came into force in 1990. It is the mostalyi ratified human rights treaty in history.

18 CEDAW, supra note 4.

19 UN Women,Gender Matters: No Relief in Sight — Gaza Bulléfipr. 2025),
https://palestine.unwomen.org/sites/default/fil62&2-04/202504 gender_matters_bulletin-
no_relief_in_sight gaza-final-en_2.pdf

20 Office of the Special Representative of the SeqyeBeneral on Sexual Violence in Conflidission Report:
Official Visit to Israel and the Occupied West BanR9 January-14 February 2024)2024),
https://palestine.unwomen.org/sites/default/fil62&-04/20240304-Israel-oWB-CRSV-report.pdf.

21 CRC, supra note 5.
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The Convention enshrines a broad array of rightgHiddren, which includes the right to life,
education, health, and protection from abuse aptbiation. Article 38 of the CREdirectly
makes provisions for children in armed conflictging State Parties to respect international
humanitarian law and to implement measures to prataéldren affected by war.

“The Optional Protocol on the Involvement of Chddrin Armed Conflict?® (hereinafter
referred to as OPAC), 2002 further strengthenspiogection. The core principles of CRC are
non-discrimination, best interests of the chila tight to life, survival and development, and
respect for the views of the child. These princptege non-derogable and must guide all
actions concerning children, including during naifit operations.

While CRC recognises the detrimental effects ofeatraonflict on children, it faces similar
shortcomings to CEDAW in terms of enforcement. Tieaty lacks a robust accountability
mechanism for violations occurring in conflict zeneThe Committee can issue
recommendations, but it cannot compel compliandelitonally, the framing of Article 38 is
in general terms and does not establish concrdigatibns for states engaged in or affected
by armed conflict.

The situation in Gaza shows the inadequacy of tRE€ @ protecting children during war.
After the escalation of hostilities since Octob@22, around 64,000 of children have been
killed or injured or displace#f. UNICEF described the situation as a “child pratectrisis of
unprecedented scale” yet international legal meshan have failed to prevent or redress
these violations where schools and hospitals haea kargeted. Even access to food, water,
and medical care has been severely restricted eBdiige Guardiarf®reported that more than
9,000 children in Gaza received treatment for sewealnutrition, including approximately
2,000 more severe cases, highlighting ongoing hitarégan deficiencies despite ceasefire
initiatives. It is not wrong to say that Gaza haxdme a graveyard for childréhThe
reported number of deaths of children is not celyairue because most of the cases are not
even reported. It is highly difficult to reach twaet figures because of the protracted nature of
this conflict.

22 Convention on the Rights of the Child art. 38, Now, 21989, 1577 U.N.T.S. 3https://ihl-
databases.icrc.org/en/ihl-treaties/crc-1989/ar3de

23 Optional Protocol to the Convention on the Rightsth&f Child on the Involvement of Children in Armed
Conflict, May 25, 2000, 2173 U.N.T.S. 222.

24 UNICEF, Two Years of Hellish War Have Devastated Gaza's @hild (Feb. 10, 2025),
https://www.unicef.org/press-releases/two-yeartidielvar-have-devastated-gazas-children

25 U.N. News, ‘Ten weeks of hell for children in Gaza: UNICERU.N. NEWS (Dec. 19, 2023),
https://news.un.org/en/story/2023/12/1144927 {tested November 8, 2025).

26 julian Borger, Children in Gaza Hospitalised foufecMalnutrition Despite Ceasefir€he Guardian(Dec. 9,
2025),https://www.theguardian.com/world/2025/dec/09/atdit gaza-hospitalised-acute-malnutrition-un-says
2TEffect of the Gaza War on Children in the Gaza  pQtvikipedia,
https://en.wikipedia.org/wiki/Effect of the Gaza nman_children_in_the Gaza_ Strifflast visited Dec. 12,
2025).
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A fragmented and often inadequate system is restdpléhe analysis of existing international
legal instruments for the protection of women ahideen in armed conflict. While CEDAW
and CRC provide essential human rights, both instnts lack specific provisions and
enforcement mechanisms tailored to conflict situai Critical humanitarian protections are
offered by the Geneva Conventions and their Addétid’rotocols, but are dependent on state
compliance and lack gender-sensitive approaches.ciikis in Gaza underscores the urgent
need for a unified and enforceable legal framewalnich integrates the strengths of existing
instruments while addressing their gaps. Bindindigaions must be. part of such a
framework incorporating provisions for the proteatiof women and children in conflict,
robust enforcement mechanisms, and gender-sensitice age-sensitive approaches to
humanitarian assistance, justice, and peace-bgildin

The Pillars of International Humanitarian Law:

The “Geneva Conventiof?, 1949 and their “Additional Protocof81977 includes “Fourth
Geneva Convention” (GCIV), which is dedicated te grotection of civilians in time of war.
Specific protections for women and children arevled in Articles 14, 16, 17 and 24, which
include safe zones, respect for their honour, aotkption from arbitrary violence.

Article 27 of GCIV® establishes a clear obligation upon parties twrflict, the duty to
protect women from violations of their honour anignity. The women are particularly
safeguarded from acts like rape, enforced progtituaind any form of indecent assault.

Articles 14, 17, 23, and 24 of GCIV collectivelyopide special protection for children in
situations of armed conflict. As per the provisiaighese Articles, children are required to
receive preferential treatment. Orphans and segghrahildren are to be provided with
appropriate care. Essential relief supplies sudib@s, clothing, and medical supplies must be
provided to them. This broader humanitarian franmbwaims at mitigating the impact of
conflict on vulnerable civilian populations.

“Additional Protocol I'®! related to international armed conflicts and cimistaimilar, albeit
less detailed, provisions in Article 4 make prawisifor prohibiting violence to life, health,
and physical or mental well-being. This includgserand enforced prostitution and mandates
special care for children. “Protocol #’extends the protections provided by Protocolrda-
international armed conflicts. This recognises ieed for humanitarian safeguards in civil
wars and internal strife.

28 Geneva Convention Relative to the Protection of @iviPersons in Time of War, Aug. 12, 1949, 6 U.S5116,
75 U.N.T.S. 287.

29 protocol Additional to the Geneva Conventions ofAl@ust 1949, and Relating to the Protection ofifistof
International Armed Conflicts (Protocol I) art. Glline 8, 1977, 1125 U.N.T.S. 3.

30 Geneva Convention Relative to the Protection of li@iviPersons in Time of War art. 27, Aug. 12, 1989,
U.S.T. 3516, 75 U.N.T.S. 287.

31 Additional Protocol |, supra note 17.

32 Protocol Additional to the Geneva Conventions ofAl@ust 1949, and Relating to the Protection ofiwistof
Non-International Armed Conflicts (Protocol I1), &8, 1977, 1125 U.N.T.S. 609.
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However, the effectiveness of the “Geneva Convesti@and their Protocols heavily depends
upon compliance and enforcement by the State. Inyncanflict zones, like Gaza, there is
rampant violation of these norms. There are breach@umanitarian law due to the targeting
of civilian infrastructure, the use of explosive apens in densely populated areas, and the
obstruction of humanitarian aid. However, accouititglof these breaches remains elusive
because of political constraints and the lack ddement mechanisms.

The “Rome Statute”, which established the “Inteioval Criminal Court®® (hereinafter
referred to as ICC) criminalises the most seriotsrnational crimes. It was adopted in 1998
and came into force in 2002. Rape, sexual slaesfgrced protection, forced pregnancy and
other forms of sexual violence are explicitly Itas both war crimes and crimes against
humanity. Article 8 defines attacks on civiliangxsal violence and the use of children as
soldiers as criminal offencés.

The ICC is a significant advancement in the arehantrnational law as it provides a
mechanism for individual accountability. Its jufistibn ranges from crimes committed by
nationals of State Parties to the territory of &taarties. It also acts upon referrals from the
“UN Security Council”. ICC has investigated and ggouted cases which involve sexual
violence and child exploitation in conflict zone$ the Democratic Republic of Congo,
Uganda and Sudah.

An investigation was opened in 2021 in the armatflimb in Gaza, where allegations of war
crimes were brought against both Israeli and Halagt actors. The investigation covered
incidents that date back to 2014 and also incltidesecent escalation of violence.

The emphasis on individual criminal responsibilily the “Rome Statute” is crucial for
deterring future violations and providing justicevictims. The limited resources of ICC and
the reliance it puts on state cooperation and gtibdéy to geopolitical influence undermine
the effectiveness of the provisions. Impunity hasvailed for decades in Gaza, where the
intervention by the ICC has offered hope, butiibains fraught with obstacles.

The UN Security Council:

Various resolutions which aim at enhancing the guiion of women and children in armed
conflict have been adopted by “United Nations Siégu€ouncil. “The Women, Peace and
Security” (WPS) agenda was passed in 2000 by theofdResolution 132%° This agenda
recognises the disproportionate impact of conflictwomen and calls for their participation
in peace processes, protection from violence, arwkss to justice. This Resolution is

33 Rome Statute of the International Criminal CourtBytluly 17, 1998, 2187 U.N.T.S. 90.

34 Rome Statute of the International Criminal Court¢2), July 17, 1998, 2187 U.N.T.S. 3.

35 D. Lupig, Investigation and Prosecution of Sexual and Gergiesed Crimes before the International Criminal
Court, 17 Am. U. JGSPL 431 (2009).

%6 S.C. Res. 1325 (Oct. 31, 2000).
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followed by a series of related resolutions, whitdlude 1820, 1888 and 1960, which address
sexual violence in conflict and make accountabititgndatory. These resolutions create a
political framework foraction; however, the binding nature of these resolutisrntested.

“The Children and Armed Conflict” (CAAC) Agenda, weh was mandated by the UNSC
Resolution 1612 in 2008establishes a monitoring and reporting mechanisisixomiolations
against children in conflict. The six violationgdiilling and maiming, recruitment or use as
soldiers, sexual violence, abduction, and attacksahools or hospitals.

The ability of the Security Council to enforced qaiance is limited by the power of veto of
its permanent members and because of the poliigahmics of international relations. In
Gaza, the violations against women and childrere@en documented extensively, but the
Security Council failed to take any decisive actibhe WPS agenda also struggled to gain
any traction in Gaza. The participation of womerpagace negotiations remained minimal,
which means that their voices are often excludethfthe decision-making process. Women
were further marginalised and their resilience umiieed because of the lack of gender-
sensitive approaches in humanitarian aid and récanion efforts.

The case study of Gaza

The Gaza Strip is a densely populated enclave wkibbme to over 2.4 million Palestinians,
it became the epicentre of one of the most devagthtumanitarian crises in contemporary
history. Following the events of October 7, 2028jals were a surprise attack by Hamas on
Israeli territory, the conflict in Gaza has created‘unfolding genocide” and a “catastrophic”
humanitarian crisis, as described by the3Uahd numerous human rights organisations. As
per UN reports, the war has resulted in the deathtens of thousands of civilians which
including more than 33,000 women and childieh.is reported that every hour, one woman
is killed, especially during peak bombardments. @kstruction of the rights of women and
children is systematic and multifacetéd.

As per the mandates of IHL, there must be a distinanade between the combatants and the
civilians by the parties to the conflict. The higikilian death toll in Gaza has raised serious
concerns about the compliance, or non-compliantc&hi® principle. Potential violations are
highlighted due to reports of airstrikes on rest@guildings, schools, and hospitals.

%7S.C. Res. 1612 (July 26, 2005).

3%\orld Health OrganizationPublic Health Situation Analysis (PHSA) Operation&bol (Oct. 9, 2025),
https://cdn.who.int/media/docs/default-source/doents/emergencies/who-phsa-opt-100925. pdf

39 Z. A. Bhutta, G. B. Dominguez & P. H. Wisé/hen Is Enough, Enough? Humanitarian Rights andeRtamn
for Children in Conflict Settings Must Be Revisjted 386 BMJ e081515
(2024),https://www.bmj.com/content/386/bmj-2024-88%(last visited November 6, 2025).

49 UN Women,Scarcity and Fear: A Gender Analysis of the Impdhe War in Gaza on Vital Services Essential
to Women's and Girls’ Health, Safety, and DignityWater, Sanitation and Hygiene (WASKBpr. 2024),
https://palestine.unwomen.org/en.
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Under IHL, special protection must be given to matifacilities and personnel. A grave
breach is constituted by the targeting or incidedestruction of hospitals and ambulances.
The collapse of the healthcare system in Gaza whiak ultimately exacerbated by the
blockade which has left thousands without any actetife-saving treatment.

In Palestine, almost everyone in the Gaza Stripbeas forced from their homes more than
once as the crisis protracted. At the same timeePDIRC (Democratic Republic of the Congo )
saw 5.3 million people displaced by conflict andlence in 2024, the highest number the
country has ever recorded. That figure alone make27 percent of the world’s 20.1 million
conflict-related displacements last year, undeisgonow widespread and devastating these
crises have beconté.

As per the UN Women (Press briefing, October 2025here is a need for immediate food
assistance for more than one million women anda girlGaza, and over a quarter million of
them require urgent nutritional care. Most of thenven and girls in Gaza have gone through
forced displacement at least four times as a resuhe conflict. According to UNICEF, more
than 700,000 children have been displaced and mitiem are abducted and kidnapp#d.
Gaza, presently, a woman is the head of about onevery seven families. They need
immediate assistance that is sent directly to tisenthat they may provide food for their
children, gain access to medical check-up, recocistheir means of subsistence, and regain
some degree of stability after losing everythilibje reports, data, and figures are horrifying;
presenting a devastating picture of what may bevitrst humanitarian catastrophe till date.

Violation of Articles 6 and 38 of CRC

The most fundamental right in human rights is thght to life”. This fundamental right is
being violated on a mass scale. As of 2024, ovét 1@ approximately 35,000 reported
fatalities were women and childréhThese deaths are in stark violation of right fe, li
survival, and development. The most common caubéisese massive deaths are the aerial
bombardment and lack of safe haven. The catastraplilian casualties have been a result of
widespread use of explosive weapons with wide-afiegts in densely populated urban areas.
They have been further escalated in number dubetacconfusing, contradictory evacuation
orders of the Israeli military. These orders hagerbreported to be impossible to comply with
which has effectively displaced the population isieeas which have been subsequently
bombed.

41 Internal Displacement Monitoring CentreGlobal Report on Internal Displacement 2028025),
https://www.internal-displacement.org/publicati®@25-global-report-on-internal-displacement.

42 Press Briefing by UN Women on the Situation of Wana@d Girls in Gaza, Remarks by Sofia Calltdgi
Women (Oct. 2025), https://www.unwomen.org/en/news-stdpiess-briefing/2025/10/press-briefing-by-un-
womenon-the-situation-of-women-and-girls-in-gaza.

43 UNICEF (@UNICEF), X (Nov. 13, 2023, 3:32 PM), https:¢om/UNICEF/status/1724155268148191524.

4 A. Hassoun, C. Parra-Lépez, T. Ben Has3ém®, Gaza Conflict and Its Implications for the Sinsthle
Development Goals: A Comprehensive AnalyisieV'T DEV. & SUST. (2025) (advance online pubtioa Oct. 7,
2025).
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Violation of Article 12 of CEDAW and ARTICLE 24 of CRC

There has been a deliberate siege and obstrudtimmneanitarian aid, which has resulted in a
public health disaster, which can be described lasadth and nutrition catastrophe. This has
disproportionately affected women and children.

Hospitals like Al-Shifa, Al-Ahli and Nasser haveedpetargeted and besieged, which has
rendered them inoperable. There are reports whegnant women have been forced to give
birth in unsanitary conditions without medical caféis has led to a surge in maternal and
neonatal mortality. Furthermore, the lack of caretfaumatic injuries has resulted in a death
sentence for thousantfs.

The systematic obstruction of humanitarian aid redalocking food, clean water, and fuel
means starvation is being used as a weapon of®Wdis leads to widespread hunger and
famine-like conditions. There are reports that drieih have died from malnutrition and
dehydration. As per Article 8 (2) of the Rome Statthis constitutes as a potential war crime.

Violation of Articles 28 and 29 of the CRC

There has been damage to every university in Gemhthe majority of schools have been hit.
This destruction goes beyond the physical destnas an entire generation of children has
been inflicted by traum#.This trauma includes witnessing death, destructon the loss of
family and friends. This has been described agiogea “maimed generation” which suffers
from severe psychological distress with long-teenedlopmental consequences. This conduct
has systematically eroded the protections affotnjedHL.*®

Violation of General Recommendation no. 30 of CEDAW

War brings with it gender-based violence. There raports of widespread sexual violence
emerging. There is a lack of privacy and safetytlzes shelters are overcrowded and
inadequate, with no partitions or locks. This exgsowomen and girls to heightened risks of
harassment and assailt.

Health risks are created because of a lack of atémit and hygiene. There are dignity
violations of women, as there is an inability teegs menstrual hygiene products. The forced

45 Int'l Comm. of the Red Croskternational Humanitarian Law and the ChallengesGontemporary Armed
Conflicts: Building a Culture of Compliance for IHL Rrotect Humanity in Today's and Future ConflidBoc.
341C/24/10.6 (Sept. 2024), https://www.clusterconigemorg/wp-content/uploads/2024/09/34IC_10.6-IHL-
Challenges-Report-EN.pdf (last visited November 30

46 bid.

47 1bid.

48T, Karimova, G. Giacca & S. Casey-Maslemited Nations Human Rights Mechanisms and the Raght
Education in Insecurity and Armed Confl{Geneva Acad. of Int'| Humanitarian L. & Human Rigl& Protect
Educ. in Insecurity & Conflict [PEIC] 2016) https:#w.geneva-academy.ch/joomlatools-files/docman-
files/Protection%200f%20Education%20in%20Armed%20iCct. pdf (last visited November 7, 2025).

49 U.N. Dev. Programme, U.N. Women & U.N. Childrentm#,Sawasya llI: Reinforcing Equal Access to Justice
for All Palestinians, 2024 Annual Repd®024), https://mptf.undp.org/sites/default/filkméuments/2025-
05/2024_annual_narrative_report_jp_opt_sawasypdii{last visited November 6, 2025).
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displacement and separation, in addition to theKkstewn of social structures, heighten the
vulnerability of the affected population to expédibn and abuse.

The deficit of accountability

An undertone of political paralysis can be detedctedhe response of the international

community. There have been repeated vetoes ofédle for a ceasefire in the UN Security

Council. There is a requirement for a new framewehich addresses the enforcement gap,
which is seen in the case brought against Israteatnternational Court of Justice by South
Africa.

Systemic Failures: Recent Cases of Violation

Syria and Iraq

The conflict in Syria and the rise of ISIS have rbebaracterised as having made egregious
violations of the rights of women and children.3S1as systematically used sexual violence
as a weapon of war, whereby Yazidi women and gidse used for sexual slavery or were
raped. These acts have been recognised by the |gdnagide and crimes against humanity.
There has been widespread documentation of thesesrhowever, there has been no
accountability® This demonstrates the weakness of internation@lireal justice in the face

of non-state actors and geopolitical impasses.

A grim hallmark of the conflict has been the deldie attacks on schools and hospitals by the
Syrian government and its allig's.The consequences of these attacks go beyond the
immediate death and injury they cause, as theyivdepn entire generation of education and
healthcare. This creates a long-term developmemnisis. Other profound implications for
millions of Syrian children who have to grow up kring nothing but war, displacement, and
trauma manifest in long-term mental health chadsngnd an uncertain future. This is a
violation of their right to development under thRC.

Yemen

The IHL violations were rampant in the war in Yemeich created the worst humanitarian
crisis. This crisis was exacerbated by the coalitenl blockade and airstrikes. All parties to
the conflict have hindered the provision of vitalnmanitarian assistance, which has caused
extensive famine and disea@ddllnesses like cholera and diphtheria, which aoenpletely
preventable, took many children's lives along withlnutrition. This death toll was further
increased by COVID-19 outbreakéSaudi-led coalition conducted aerial bombardments a

50 T. Arango & H. Saadlurkey’s Parliament Backs Military Measures on 8yn.Y. Times (Oct. 4, 2012, 5:00
AM ET), https://www.nytimes.com/2012/10/05/worldbdieeast/syria.html (last visited November 6, 2025)
51bid.

52 G. Coppi,The Humanitarian Crisis in Yemen: Beyond the Man-Mddisaster(Int'!| Peace Inst., 2018)
https://www.ipinst.org/wp-content/uploads/2018/@1/Rpt-Humanitarian-Crisis-in-Yemen.pdf (last visited
November 7, 2025).

53 A. Erickson,1 Million People Have Contracted Cholera in Yemesu Bhould Be OutragedVash. Post (Dec.
22, 2017, 2:52 PM), https://lwww.washingtonpost.aoew's/worldviews/wp/2017/12/21/one-million-peoplerba
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ground fighting, which significantly increased ttigilian casualties, and children made up a
large percentage of the numPBeA legacy of unexploded ordnance that continuesilt@nd
maim children was left due to the use of widelyrmohcluster munitions.

Ukraine

The Russian invasion in 2022 was marked by targattadks made on civilian infrastructure,
filtration camps, and documented cases of systemtatiure and sexual violence. Arrest
warrants were issued by the ICC for President M@diPutin and his Commissioner for
Children’s Rights, Maria Lvova-Belova. The allega$ include war crimes of unlawful
deportation and transfer of children from occupiedas of Ukraine to RussiaThe well-
documented reports of rape and sexual violenceussign forces highlight that such tactics
are regularly used to terrorise civilian populasi¢h

In each case detailed above, the existing mechanige the reporting by the UN, actions
taken by the Security Council and internationalrtythave proven too slow, too political, or
too weak in preventing the atrocities faced by plopulation and the delivery of timely
justice.

A Step towards a Unified Framework:

A fundamental rethinking is necessitated after merig the failures in Gaza and elsewhere.
A unified framework must move beyond the convergi@nd create a system which is
cohesive, actionable, and enforceable.

This study has made an attempt to outline the pdreiples of the unified framework. This
framework must be a binding international treatyohltspecifically focuses on the rights and
protection of women and children in armed conflittich incorporating the provisions from
CEDAW and CRC and the Geneva Conventions. Cledgatiins must be established for
state and non-state actors.

* The principle of intersectional vulnerability: tinew framework must recognise that
the vulnerabilities faced by women and children iatersecting and not separate.
They require integrated protection strategies.

e The principle of absolute prohibition of siege atarvation: the new framework must
have enforceable provisions which explicitly prahthe use of siege tactics and the
denial of humanitarian aid to be used as a methoddare.

caught-cholera-in-yemen-you-should-be-outraged&ticect=o0n%26utm_term=.6ae3530cla73(last visited
November 7, 2025).

5 1bid.

S5 A. C. K. Lee, G. Juszczyk &t. Al, Ukraine Refugee Crisis: Evolving Needs and Challeng&g Pub. Health
41 (2023).

56 | bid.
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» The principle of enhanced due diligence: the nesnfwork must impose a positive
obligation on all states, not just parties who areconflict, urging them to take
proactive steps to prevent violations against wolash children and to put in place
sanctions to respond to such violations in armedilict

e The principle of accountability and mandatory pmgen: the new unified
framework must include provisions for the invedtiga and prosecution of grave
crimes. A single, powerful monitoring body must dreated which has jurisdiction
and power to investigate all violations against wonand children in an armed
conflict. The body must have the power to triggemtoaatic, pre-defined
consequences if there is any non-compliance.

To keep the new framework in par with internatiomaillicy and practice along with
contemporary issues, voice should be given to logaimen’s and children’'s rights
organisations, which would be helpful in conflicepention, humanitarian response and post-
conflict reconstruction. Furthermore, technologyd alata analytics must be leveraged to
monitor document violations, track humanitarian dsgeand support accountability efforts.
This will also ensure that sensitive informationpi®tected and the affected population are
provided with safety. International solidarity apdlitical will must be promoted through
advocacy, public awareness, and diplomatic engagiermkis ensures that priority is given to
protecting women and children in conflict.

Conclusion:

A palace of law has been created by the way of nans of legal texts, the countless UN
reports, and the solemn declarations at the intiema conferences. However, the women
and children of Gaza, Syria, Yemen, and other @inflones have found the doors to this
palace closed. CEDAW and CRC, though, provide maral legal compasshey lack the
sharp teeth which are needed to stop the bomlge,séed sexual violence and other crimes
that they have suffered.

The protection of women and children in armed gonif$ not merely a legal obligation to be
studied and considered but it is a moral imperativébold and coordinated response is
demanded from the international community by théesing endured by civilians in Gaza and
other conflict-affected zones. The promise of in&ional law can be fulfilled by moving
beyond fragmented instruments and towards a unifiefbrceable framework. This will also
uphold the dignity and rights of those most affddig war.

The destruction in Gaza shows a logical endpoirt ®fstem where state sovereignty is given
privilege over human security and political caltidas take precedence over legal

obligations. The case study of Gaza has shownifttia¢re is no enforceable accountability,

then even the most detailed legal provisions wdogtome nothing more than merely

“parchment barriers”.
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There is a call for new realism in internationallas it has been systematically summarised
throughout the article that the current regime regmented. The yawning gap between
professed values and the practised inaction cabridged by integrating the principles of
CEDAW and CRC with IHL enforcement and creatingatnlined and powerful mechanisms
for monitoring and accountability. Additionally,éte must be meaningful consequences for
the violators and non-compliance. The lives of ¢ss women and children who would be
ensnared in future armed conflict depend on whetherinternational community dares to
learn from the ruins of Gaza and build a systerhigheuly fit for purpose.
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Beyond Algorithms: Reconstructing Legal Responsibifies
for Al-driven Business Entities

Aastha Kumat
&
Dr. Nitin Bayal®

Abstract:

The rapid integration of Artificial Intelligence (Ainto business operations has transformed tradisil decision-
making processes, introducing unprecedented «ffigés alongside complicated legal and ethical avadles. Al-
driven systems such as autonomous trading algosithatgorithmic hiring tools, and intelligent custem
engagement platforms operate through models whaiggegs and transparency are increasingly undeusay.
These systems often make decisions without direcamwversight and exercise varying degrees of djoeral
autonomy. Such developments challenge foundatiegal frameworks that rely on human intent, ageracyd
accountability. This study critically examines #merging gaps in liability attribution, the limiiahs of existing
regulatory mechanisms, and the ethical tensions &hise when Al functions as a de facto decisiorkenaThe
study illustrates legal challenges surrounding emnporary machine learning and deep learning aratitees and
autonomous features in Al. Our study also contebub the current discussions on case-based exjgarand
comparative review of global Al governance framewosch as the EU Al Act and OECD Principles. The
research demonstrates that current laws in India abtdoad do not sufficiently address accountabilityAl-
mediated issues. Ethical issues, including algarmithbias, opacity of “black box” models, data proyaintrusions,
and diminished human oversight, further complicagulatory responses. The article argues for a maijtered
governance model that combines statutory reforngorthmic transparency requirements, ethical audit
mechanisms, and clearly defined responsibilitycdt@mn among developers, deployers, and usersitBsting Al
within both legal theory and ethical reasoning, tlesearch contributes to an emerging understandihdpaw
societies can harness Al's benefits while safeguardights, fairness, and commercial integrity. Tiedings
underscore the necessity for anticipatory, adaptare ethically grounded regulation capable of @s@ing to the
evolving nature of autonomous Al systems.

Keywords:Al; Al governance; business; case-studies; comgutiecision making; legal ethics

Introduction:

The rapid evolution of Artificial Intelligence (Ahas fundamentally reshaped the operational
dynamics of modern business entities, marking asttian from human-centric decision-
making models to technologically mediated autonasn@ystems. What began as a
computational aid has now developed into a suitesaphisticated algorithms capable of
analysing data, predicting outcomes, optimising kifows, and executing commercial
decisions with minimal human intervention. This heclogical shift presents significant
opportunities for enhanced efficiency and innovagtibowever, it simultaneously generates
complex legal and ethical challenges for regulatcosirts, and policymakers. As Al systems
increasingly assume quasi-independent roles witdtuimmercial organisations, traditional

1 Advocate, Karkardooma Court, Delhi, India, Email Icaastha.kr@protonmail.com
2 Senior Researcher, Dept. of Computing, UniversifyTairku, Finland, Email Id: nitin.bayal@protonmail.con
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legal doctrines grounded in human intent, agenag, aulpability become strained, revealing
substantial gaps in existing regulatory framewdrks.

Al-driven business entities today operate acrods/@rse range of domains: high-frequency
autonomous trading systems influence financial eigrkalgorithmic hiring tools determine
employment outcomes; predictive analytics shapeswmer targeting; and intelligent
customer-service bots directly interact with cl&hifhese systems often function through
opaque “black-box” models, raising concerns related explainability, fairness, and
accountability. The autonomy exercised by such esgst disrupts the long-established
assumption that every commercial decision candmett to a human actor who may be held
responsible for its consequenéed/hen an Al system independently causes finanoiss, |
discrimination, or market manipulation, the questiaf “who is liable” becomes legally
ambiguous.

This study explores these unresolved questions xamming the real responsibilities
associated with regulating Al-driven business @gitlt investigates the doctrinal tensions
created by autonomous decision-making and intetesgahether existing legal frameworks,
ranging from tort and contract law to sector-speciegulations, are adequate to assign
responsibility within Al-mediated environmertsThe analysis further considers ethical
concerns such as algorithmic bias, data privacgcitp in decision-making, and the erosion
of human oversight, all of which compound the diffty of establishing a clear
accountability regimé.

Additionally, the study engages with comparativieinational developments, including the
European Union’s Artificial Intelligence Act, the BEBD Al Principles, and emerging
regulatory proposals in the United States and Alliese global perspectives demonstrate a
growing recognition of the need for risk-based anticipatory governance structures tailored
to the unique challenges posed by autonomous syétem

By critically assessing legal bottlenecks and ethitiemmas, this study aims to contribute to
the broader discourse on responsible Al regulaticergues for a multi-layered approach that
integrates statutory reform, algorithmic transpayenethical auditing, and clarified
responsibility sharing among developers, deployand, users. Ultimately, the research seeks
to illuminate how societies may embrace the bemefit Al while ensuring that legal
accountability, fairness, and human values remamral to commercial decision-making.

3 Stuart Russell & Peter Norvig, Artificial Intelkgce: A Modern Approach (2010).
4 Nick Bostrom, Superintelligence: Paths, Dangenst&gies (2014).

5 Frank Pasquale, The Black Box Society (2015).

6 OECD, Principles on Artificial Intelligence (2019).

7 Shoshana Zuboff, The Age of Surveillance Capitali2619).

8 European Commission, Proposal for an Artificigklligence Act (2021).
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Understanding Autonomous Al-Driven Commercial Organsations:
The term autonomous Al-driven commercial organisatioes not refer to a new legal form
of company, but to business entities in which Agid@ Intelligence systems perform functions
that are central to governance, strategy, and @&y operations with minimal or highly
mediated human involvement. In such organisatidhis not merely a tool supporting human
decision-makers; rather, it operates as a contsdeuision layer embedded in core processes
such as pricing, risk assessment, resource alogatiaud detection, content moderation,
hiring, and customer interactidrhese systems may constantly learn from data,tdtajp
behaviour, and reconfigure internal workflows, #i®r exercising de facto influence over
rights, obligations, and market outcomes, evenghdhey have no formal legal personality
of their own??

In practice, this autonomy is visible in sectorgls@as finance, e-commerce, logistics, and
platform-based economies. High-frequency tradiiggr@hms can react to market movements
faster than any human trader; recommendation esginedigital platforms can effectively
shape consumer choice and visibility of product& algorithmic credit-scoring models can
determine access to loans or insurafda.each of these domains, the organisation’s “fhind
is partially displaced into complex machine-leaghnmodels whose logic is frequently opaque
even to their creators. This opacity complicatesttaditional corporate-law assumption that
decisions can be traced back to identifiable huwhagctors, officers or employees for the
purpose of assigning liability, fiduciary responip and regulatory accountabilify.

Indian scholarship and policy discourse have daattknowledging this transformation. The
Aadhaar and Puttaswamy line of cases recognisednational privacy and data governance
as constitutional concerns, laying an implicit fdation for scrutinising algorithmic systems
deployed by both state and private actér$he Srikrishna Committee’s report on data
protection and NITI Aayog's National Strategy fortificial Intelligence similarly highlight

the need for accountability, transparency, and muoeersight where Al is deeply embedded
in commercial decision-making. Yet, existing Indian legal frameworks company law,
contract law, tort law, sectoral regulation, andbimation-technology legislation, do not
explicitly conceptualise autonomous Al systems@era within the organisational structure.
As a result, responsibility for Al-mediated harnss dften diffused between developers,

9 Stuart Russell & Peter Norvig, Artificial Intelligpce: A Modern Approach (3rd ed., 2010).

10 Mireille Hildebrandt, Smart Technologies and th&l) of Law (2015).

11 Frank Pasquale, The Black Box Society: The SedggirAhms That Control Money and Information (2015).

12 Andrew T. F. Lang & Joanna Goodman, “Algorithmiov@rnance and the Limits of Corporate Accountalllity
in Karen Yeung & Martin Lodge (eds.), Algorithmic ¢reéation (2019).

13 Justice K.S. Puttaswamy (Retd.) v. Union of Ing2017) 10 SCC 1; K.S. Puttaswamy v. Union of India
(Aadhaar), (2019) 1 SCC 1.

14 Committee of Experts under the Chairmanship of dedBi.N. Srikrishna, A Free and Fair Digital Economy:
Protecting Privacy, Empowering Indians (2018); NIX&yog, National Strategy for Artificial Intelligee —
#AlforAll (2018).
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vendors, platform operators, and end-users, cpatifiresponsibility gap” in which harms
may be foreseeable and preventable but not edsilywgable in legal term?¥.

Analysing autonomous Al-driven commercial organ@a, therefore, requires moving
beyond a purely technological description to aadegal understanding of how code, data,
and corporate governance interact. For regulatampgses, the crucial question is not
whether Al can or should be recognised as an inikp# legal person, but how far existing
doctrines of vicarious liability, due diligencedticiary duty, and regulatory compliance can
be adapted to ensure that human and institutiartafsaremain meaningfully accountable for
decisions nominally taken by machirtés.

Legal Frameworks Governing Al:

The legal regulation of Artificial Intelligence imdia remains fragmented, evolving, and
largely reactive, shaped more by judicial interptien and sectoral regulation than by
dedicated statutory frameworks. While India doesymb possess an Al-specific law, several
legal domains, including constitutional law, infation technology law, corporate

governance, consumer protection, competition reéigmiaand sectoral legislation, indirectly

govern aspects of Al-driven commercial activityAs Al systems increasingly assume
autonomous roles within organisations, Indian légstitutions have begun grappling with the
implications of algorithmic decision-making, padiarly in the areas of privacy, due process,
intermediary liability, and accountability.

Constitutional jurisprudence provides the foundatlodramework for regulating Al systems,
primarily through the recognition of informatiornaivacy and procedural fairness.Juastice
K.S. Puttaswamy (Retd.) v. Union of Indike Supreme Court articulated a robust vision of
informational privacy under Article 21, expresshaming against the dangers of profiling,
data-driven discrimination, and automated decisi@king without adequate safeguatils.
This decision has become the constitutional basisliallenging algorithmic harms arising
from commercial Al systems. In the subsequent Aadhadgment, the Court scrutinised
algorithmic authentication systems and emphasidedl need for proportionality, data
minimisation, and anti-exclusion safeguards prilespcentral to the governance of
autonomous Al systems.

The Information Technology Act, 2000 (IT Act) anid iassociated rules further shape Al
governance, particularly in relation to data preosg cybersecurity, and intermediary
liability. Section 43A of the IT Act imposes liaiyl for negligence in handling sensitive
personal data, indirectly applying to Al systematthrocess such dafThe Shreya Singhal

15 John Danaher, “Robots, Law and the Responsibiliy,G24 Ethics and Information Technology 1 (2016).

16 Solon Barocas, Andrew D. Selbst & Manish Raghavahg“Hidden Assumptions Behind the ‘Responsibility
Gap’ in Al,” 34 Harvard Journal of Law & Technologforthcoming); Companies Act, 2013 (India); Infation
Technology Act, 2000 (India).

17 NITI Aayog, National Strategy for Artificial IntBljence, #AlforAll (2018).

18 Information Technology Act, 2000, § 43A.
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v. Union of Indiadecision clarified the safe harbour under Secii®nfor intermediaries,
limiting liability to instances of actual knowledge court orders, a principle increasingly
tested as platforms deploy Al-driven moderatiorteays that algorithmically curate, suppress,
or amplify user-generated contéhtWhether such automated curation constitutes “activ
interference” remains an open legal question wetiosis implications for Al accountability.

Sectoral regulators have also begun respondingetg@itowing use of Al. The Reserve Bank
of India has issued guidance on algorithmic creddring and digital lending, emphasising
explainability and grievance redres®alThe Competition Commission of India has
acknowledged the risks posed by algorithmic catlnsand behavioural discrimination, as
seen in its investigations of digital platforms daying Al-driven user profiling?
Meanwhile, the Srikrishna Committee’s report and thrthcoming Digital Personal Data
Protection Act highlight the need for meaningfuhfan oversight, transparency in automated
processing, and accountability mechanisms for Aledr decisiong?

Despite these developments, the absence of anroliemg Al liability statute creates a
persistent regulatory vacuum. Indian law does rearty delineate responsibility among
developers, deployers, and users of Al systems,does it specify standards of care for
algorithmic errors or autonomous decisions. As togonfront more cases involving Al-
mediated harm, doctrines such as vicarious lighitibn-delegable duties, and strict liability
may require reinterpretation to ensure that teagiohl autonomy does not dilute legal
responsibility?®

Ethical Considerations In Al

The ethical challenges posed by Artificial Intediice extend beyond the limitations of
existing legal frameworks and demand a deeper inguio fairness, transparency, autonomy,
and human rights. As Al systems increasingly shapeamercial transactions, employment
decisions, financial access, and consumer intersstiethical considerations become central
to evaluating whether such systems align with dungtnal values and societal
expectationg? Ethical lapses in Al do not merely produce techhierrors but generate
structural harms, amplifying biases, perpetuatiiggrimination, and undermining human
dignity.

A primary ethical concern is algorithmic bias, whiarises when Al systems reproduce or
exacerbate inequalities embedded in training datdeoision processes. Indian courts have

19 Shreya Singhal v. Union of Indié2015) 5 SCC 1.

20 Reserve Bank of India, Guidelines on Digital Lend{2§22).

21 Competition Commission of India, Market Study oe ffelecom Sector (2021); see also CCl v. Google LLC,
Case No. 39 of 2018.

22 Committee of Experts (Srikrishna Committee), A Faee Fair Digital Economy (2018); Digital Personat®
Protection Act, 2023.

23 John Danaher, Robots, Law and the Responsibility, 4 Ethics & Info. Tech. 1 (2016).

24 Luciano Floridi & Josh Cowls, A Unified Framewoof Five Principles for Al Ethics, 5 Harv. Data SBiev.
(2019).



Aastha Kumar & Dr. Nitin Bayal Page63
implicitly addressed this risk in contexts involgimutomated profiling and exclusion. In the
Aadhaar judgment, the Supreme Court warned thadnsatton could lead to wrongful
exclusion from welfare benefits, demonstrating ththical implications of unverified
algorithmic output$? Similarly, in Internet Freedom Foundation v. Uniginindia, the Delhi
High Court raised concerns about opaque algoritheyistems used for policing and
surveillance, highlighting the urgent need to dois¢ fairness and proportionality in
automated decision-makirtg). These judicial observations underscore that dthidais
inseparable from constitutional commitments to dguaand non-discrimination under
Articles 14 and 21.

Another significant ethical issue involves opaaiyd explainability. Deep-learning systems
often operate as “black boxes,” making it difficédtr affected individuals to understand or
challenge automated decisions. This raises conedxmgt procedural fairness and the right to
a reasoned decision, principles repeatedly emprthddy Indian courts in administrative

law2?® In commercial settings, a lack of explainabilityndermines trust and impairs

consumers’ ability to seek redress. Ethical govwerea therefore, requires mechanisms
ensuring interpretability or, at a minimum, audiliapof Al models.

Autonomy and human oversight also present ethig@medhas. As Al-driven systems

increasingly operate without real-time human suis@m, questions arise regarding the
erosion of human judgment and the risk of delegatmorally significant decisions to

machines. The Srikrishna Committee explicitly notba@t meaningful human control is
essential to prevent algorithmic systems from umildng accountability and societal

values?’ Ethical oversight models such as Al ethics coneait risk-assessment protocols,
and pre-deployment audits have been proposed ilcyp&lameworks but remain under-
implemented in India’s commercial sector.

Lastly, the ethical dimension of data governanoeluding consent, purpose limitation, and
privacy, continues to be central. Al thrives orgadatasets, and improper data handling can
lead to intrusive surveillance or manipulation ohsumer behaviour. The Supreme Court’s
articulation of informational privacy in Puttaswarhget the ethical benchmark, stressing the
individual's autonomy over personal data&thical Al must therefore integrate data protectio
by design, prioritising dignity, autonomy, and infeed choice.

Together, these considerations highlight that legainpliance alone is insufficient. A
comprehensive ethical framework is necessary talegguhe design, deployment, and
governance of Al systems to ensure they upholdalsdionstitutional and societal values.

25 Internet Freedom Found. v. Union of Indi&.P.(C) 13275/2021 (Del. HC 2021).

26 Maneka Gandhi v. Union of Indig1978) 1 SCC 248 (establishing fairness and nbitrariness as essential to
Article 21).

27 Committee of Experts (Srikrishna Committee), A Faad Fair Digital Economy 34—-39 (2018).
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Case Studies & Practical Dilemmas:
The integration of autonomous Al systems into comziaédecision-making has resulted in a
series of practically observable dilemmas that tsw@e the regulatory and ethical gaps
identified in the preceding sections of this stufllyese dilemmas are not hypothetical; they
emerge from real-world deployments where Al intesadirectly with markets, consumers,
and organisational governance structures. Eachreasals layers of complexity surrounding
accountability, transparency, and fairness issuestral to understanding the “real
responsibilities” implicated in Al governance.

One prominent area of concern is Al-driven finahtéghnologies, where automated credit-
scoring, fraud detection tools, and algorithmidiing systems increasingly shape economic
outcomes. In India’s digital lending ecosystem,esalreports by the Reserve Bank of India
(RBI) indicate that opaque scoring models havetdedrbitrary loan denials, discriminatory
profiling, and grievance redressal failuféShese outcomes expose a regulatory dilemma:
lenders rely on algorithmic efficiency, yet borrowere subjected to decisions they cannot
comprehend or contest. The RBI's 2022 guidelinesndate transparency and human
oversight, but implementation remains patchy. Thentna here is whether efficiency can
justify opacity, especially when financial inclusics at stake.

A second critical case concerns algorithmic hirangl workforce management, increasingly
adopted by large Indian corporations and globahrelogy firms operating in India.
Automated screening systems evaluate résumeés| faxjgessions, speech patterns, and
behavioural cues. Although marketed as objectigeerml empirical studies show that hiring
algorithms may embed gendered, caste-based, ar-eoonomic biases present in historical
dataset$® Indian labour law, which relies heavily on employatent and demonstrable
discrimination, finds itself ill-equipped to addsekarms arising from machine-generated
decisions that lack explicit human intent. The mihea is clear: can doctrines built on human
motivations effectively govern autonomous systemgdl of intent?

A third practical dilemma arises in content moderatind platform governance. Social media
platforms operating in India rely extensively onl#dsed moderation tools to flag, suppress,
or prioritise content. While the Supreme Court’sidien in Shreya Singhal v. Union of India
limited intermediary liability to cases of actualdwledge, evolving platform dynamics now
blur the distinction between passive hosting aniy@algorithmic curation? For example, if
an automated recommendation engine amplifies h&monfdefamatory content, determining
responsibility becomes complex. The legal systewmedathe challenge of distinguishing
between algorithmic autonomy and corporate intespecially when companies claim limited
control over emergent model behaviour.

Another significant case study pertains to Al usehiealthcare diagnostics and triage.
Hospitals employing Al-based diagnostic tools fadiology or pathology often rely on

28 Ajay Shah & Renuka Sane, Algorithmic Decision-makin India’s Labour Market, Nat'| Council of Applied
Econ. Research (2021).
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probabilistic predictions. When these systems gdadalse positives or false negatives, the
chain of accountability becomes unclear. Indianrtsotraditionally apply the Bolam test for
medical negligence, requiring an assessment of hehet practitioner acted according to
professional standard$.But when an Al model influences diagnosis, detamg the
“standard of care” becomes ambiguous; should thechyeark be medical expertise,
algorithmic accuracy, or hybrid judgment? The résgl dilemma challenges both liability
doctrines and ethical norms surrounding patiendraany and informed consent.

Finally, predictive policing and surveillance alijoms present serious concerns. High Court
observations in cases involving algorithmic sutaeite highlight risks of wrongful profiling,
privacy intrusion, and lack of oversightThese systems, if unregulated, raise dilemmastabou
balancing efficiency in law enforcement with condtonal rights to equality, dignity, and due
process.

Across these cases, a unifying dilemma emergesysiiems generate outcomes that affect
rights and obligations, yet the legal frameworkssagaing them assume human-centric
decision-making. This disconnect reinforces theetimtion’s core argument that autonomous
Al systems operate within responsibility vacuumsguigng structured, anticipatory
regulation.

Emerging Challenges in Regulating Al:

Despite the growing recognition of Al's transforimat role in commercial and governance
environments, regulatory mechanisms continue tobelgind technological developments.
The dissertation highlights that the most pressthgllenges arise not merely from the
complexity of Al systems but from the structurasmitch between traditional legal doctrines
and autonomous, data-driven decision makings Al becomes increasingly embedded in
organisational processes, regulators encountercudtfes in designing frameworks that
preserve innovation while safeguarding constitwtiaights, consumer protection norms, and
market fairness.

A primary challenge concerns attribution of resploilis. When Al systems make or
influence decisions, establishing who should bed hatcountable the developer, data
controller, or end-user, becomes legally ambigudndian law continues to assign liability
based on human conduct, intention, or negligeneieaytonomous systems, which lack intent
and evolve through iterative learning, do not fiatly within these categoriés.This
“responsibility diffusion” leads to what scholaresdribe as a regulatory vacuum, where
harms are both foreseeable and difficult to atteBt The law’s inability to isolate the
responsible actor complicates enforcement and wesadteterrence mechanisms.

29 Bolam v. Friern Hospital Management Commitg®57] 1 WLR 582 (applied in Indian jurisprudehce

30 Usha Ramanathan, Artificial Intelligence and thevL&iability Challenges in India, 12 J. Nat' ’| Univ. Delhi
45 (2020).

31 John Danaher, Robots, Law and the Responsibility, @4 Ethics & Info. Tech. 1 (2016).
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A second challenge involves regulating algorithnopacity. Modern machine-learning
systems, especially neural networks, function dact boxes” whose internal logic is not
easily interpretable even by developers. Lack oplarability undermines procedural
fairness, a doctrine strongly embedded in Indiamstitutional law following Maneka Gandhi
v. Union of India, where the Court emphasised read@and non-arbitrary decision-making as
integral to Article 22°

When commercial entities deploy opaque Al systemséke consequential decisions credit
approvals, hiring, and insurance pricing, affectadividuals lack meaningful recourse.
Regulatory bodies struggle to mandate transparemitifout compromising proprietary
business interests, illustrating a delicate baldoateveen innovation and accountability.

A further challenge concerns data governance angeilance risks. Al systems depend on
large datasets, and improper collection or proogssian result in intrusive profiling.

Although the Supreme Court’s judgment in Puttaswéisst constitutional limits on data use,
these protections remain weakly enforced in theapei sectot® The Digital Personal Data

Protection Act advances the regulatory landscape skl lacks explicit safeguards for

automated decision-making and algorithmic biasyifep Al-driven enterprises uncertain
about their compliance obligatioffs.

Another major challenge is India’s fragmented raguly structure. Multiple sectoral
regulators, such as RBI, SEBI, TRAI, and IRDAI, usstheir own guidelines for Al
deployment, yet the absence of a unified nationauhority leads to overlapping mandates,
inconsistent standards, and increased complianedebst® This disjointed framework
inhibits the development of coherent national ngrpesticularly for high-risk uses such as
autonomous financial systems, biometric authentinaand predictive analytics.

Regulators also confront the difficulty of Al's ergent behaviour, where systems produce
outcomes not anticipated by developers. These digtable results challenge traditional

notions of foreseeability and control, raising disubbout whether existing negligence or
strict liability standards remain adequétés Al continues to evolve, regulatory approaches
must move from reactive enforcement to anticipatggvernance, supported by risk

assessments, ethical audits, and continuous mingjtor

Overall, these challenges reinforce a central cmimh of the dissertation: effective Al
regulation requires reimagining legal and ethicadtdnes to address the autonomy, opacity,
and scalability inherent in modern Al systems. \Withproactive reform, the gap between
technological realities and existing legal normt enly widen.

32 Digital Personal Data Protection Act, 2023 (India)
33 Regulating Artificial Intelligence in India: Desigbonsiderations for a Unified Framework (2022).
34 Brent Mittelstadt, Automation, Algorithms, and Al Regulation, 9 Philos. & Tech. 1 (2019).
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Stakeholder Perspective & Recommendations

The regulatory landscape for Al cannot be shapéelysthrough statutory interpretation or
technological design; it must incorporate the pecspes and concerns of the various
stakeholders who interact with, deploy, or arecéeé by Al-driven systems. The dissertation
highlights that regulators, businesses, developard,end-users often operate with diverging
priorities, making consensus difficult yet essdnttal constructing a balanced governance
framework® Understanding these perspectives enables theageneht of recommendations
that reflect both technological realities and ciasbnal commitments.

From the standpoint of regulators, the central eamds the preservation of accountability,
consumer protection, and non-discrimination. Regmwabodies such as the RBI and the
Competition Commission of India have expressed etpmrsion over opaque Al systems that
may distort markets or unfairly exclude consuniiRegulators seek risk-based approaches
but face limitations due to fragmented statutorgreight and the absence of clear liability
standards for autonomous systems. Meanwhile, bssirmtities emphasise innovation,
efficiency, and market competitiveness. Many bussee support responsible Al in principle
but resist stringent transparency requirementsrtizgt expose proprietary algorithfisTheir
challenge lies in reconciling commercial incentivegh ethical responsibility and legal
compliance.

For Al developers and data scientists, the difficlies in designing models that are both
technically effective and socially responsible. &esh in India highlights that developers
often lack guidance on legal obligations such awédas, privacy protection, or algorithmic
explainability® This gap contributes to unintentional bias andffitsient oversight. Finally,
end-users and citizens, particularly those affettg@lgorithmic decisions in credit scoring,
hiring, welfare delivery, or policing, prioritiseaifness, recourse mechanisms, and
transparency. Their interests align most directlithwconstitutional rights and ethical
safeguards.

Based on these varied perspectives, several recodatiens emerge. First, India should
adopt a unified Al governance framework that harises sectoral regulations and establishes
baseline obligations for transparency, fairnessl Baman oversighf. Second, mandatory
algorithmic impact assessments should be implerdefate high-risk applications, ensuring
ex-ante evaluation of potential harms. Third, orgations should be required to maintain
human-in-the-loop oversight for consequential deni reinforcing accountability and

35 Arghya Sengupta & Rishabh Bajoria, Al and the Rafleaw in India, Vidhi Ctr. for Legal Pol'y Workingaper
(2021).

36 Reserve Bank of India, Report on Digital Lending (BQZompetition Commission of India, Market Study on
the Telecom Sector (2021).

87 Nandan Kamath & Divij Joshi, Regulating Al in IndBalancing Innovation and Accountability, 13 IndianL.

& Tech. 45 (2020).

38 Smriti Parsheera, Responsible Al in India: ChallengfeRegulation and Design, Nat'l Inst. of Pub. BrPol'y
Working Paper (2020).

39 Vidhi Centre for Legal Policy, Designing a Natiofrmhmework for Responsible Al (2022).
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preserving procedural fairness. Fourth, India masggst in capacity building for regulators
and developers alike, promoting interdisciplinaiteracy in law, ethics, and Al design.
Finally, establishing independent Al ethics boandthin organisations can create internal
accountability structures and reduce reliance antree regulatory enforcement.

Collectively, these recommendations reflect thesatimtion’s conclusion that sustainable Al
governance requires multi-layered responsibilitared across stakeholders, grounded in
India’s constitutional and socio-economic context.

Conclusion:

This study demonstrates that the rapid integradibArtificial Intelligence into commercial
and governance systems has created profound &hidal, and societal dilemmas that cannot
be adequately addressed through existing humamecemegulatory frameworks. Across
domains such as finance, employment, healthcaafoph governance, and surveillance, Al
systems increasingly act as autonomous decisiorersaket the legal doctrines governing
accountability, liability, and due process remainted in assumptions of human intention and
control.

The central finding of this dissertation is thatiAtroduces a structural “responsibility gap,”
where harms are foreseeable, decisions are impabtii responsibility is obscured by
algorithmic autonomy and opacity.

Ultimately, this dissertation concludes that effeztAl regulation requires a harmonised
framework capable of addressing both the techrubaracteristics of Al and the normative
ideals of a democratic society. Only by aligningdkemechanisms with philosophical insights
can India ensure that Al preserves fundamentatgighd collective flourishing.
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From Identity to Equality: Examining the Effectiveness of
Indian Legal Reforms for Transgender Justice

Hashim AK!

Abstract:

India’s journey toward transgender justice refleatgradual but complex shift from identity recogmitito equality
realisation. The constitutional promise of equalityder Articles 14, 15, 19, and 21 laid a theomtfoundation for
gender inclusivity, yet the transgender commuretyained invisible for decades within both law andgyolThe
Transgender Inclusion Report, 2022, by UNDP Indid &tatus of Transgender Persons in India, 2021 biROH
highlight that over 95% of Indian transgender peopbntinue to face systemic exclusion despite faienagnition.
Judicial interventions in National Legal Servicastiority v. Union of India (2014) and Navtej Singthdr v. Union
of India (2018) marked historic milestones, affingithe rights of transgender and queer individualself-identify
and live with dignity. These decisions transformedstitutional interpretation, positioning gendereittity as
intrinsic to personal liberty and human dignity. Wever, translating these principles into effectieéiqgy has proven
uneven. The Transgender Persons (Protection oftRigkct, 2019, was intended to codify equality anzhibit
discrimination, but critics argue it reinforces maucratic gatekeeping and medicalisation. The Acfdementation
reveals persistent institutional barriers, limitegIfare access, inadequate healthcare, and contistigoha. Despite
legal recognition, many transgender individualsefamcial exclusion, unemployment, and violencetiquaarly
among Dalit and Adivasi communities. This papetiaally examines the gap between formal recognition
substantive equality in India’s transgender reforfitis paper argues that India’s transgender refgorocess
embodies symbolic inclusion without substantive Byudt situates transgender justice within a breschuman
rights and social justice framework, engaging conapige perspectives from Argentina, the United Kimgdand
the Yogyakarta Principles. The paper concludes tha¢ equality demands not only legislative refooot a
transformative shift in institutional accountabjlitpublic awareness, and community participatiomlyCthrough
structural change can India move from symbolic us@n toward genuine equality and justice for trgesder
persons.

Keywords: Transgender rights, substantive equality, tramsédive constitutionalism, gender identity and laogial
justice in India

Introduction:

The Indian Constitution enshrines the values ofétyy liberty, and dignity as cornerstones of
a democratic and inclusive society. Yet, for desatiee transgender community has remained
on the margins of legal and social recognition. $tmaggle for transgender rights in India has
evolved from invisibility to identity recognitioma now toward a quest for substantive equality.
This trajectory reflects the broader tension betwkgmal legal acknowledgement and the
practical realities of living with dignity and editg in a deeply stratified society.

1 4th year BBA LLB (Hons.) student, Government Law Coliedozhikode, Kerala, India.
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The Supreme Court’s decision National Legal Services Authority v. Union of Ind2014)
(“NALSA") marked a turning point in Indian constttanal lawf. For the first time, the Court
recognised the existence of a “third gender” arfidnaéd that the right to self-identify one’s
gender lies within the guarantees of equality amerty under Articles 14, 15, 19, and 21 of the
Constitution. The judgment articulated a visiortrahsformative constitutionalism, urging the
State to dismantle systemic barriers that deny legjtizenship to transgender persons. This
judicial recognition of gender diversity represeh®t merely an acknowledgement of identity
but a call for equality rooted in dignity.

Following NALSA, the Indian legal landscape undem&gnificant, though contested, reform.
Parliament enacted the Transgender Persons (Rooteut Rights) Act, 2019, aiming to
translate judicial mandates into statutory protetsi The Act prohibits discrimination in
education, healthcare, employment, and accessliicgpaces. It also prescribes the right to
self-perceived gender identity, though subject doniaistrative certification. While these
provisions appear progressive, implementation ehgkts and structural inconsistencies have
raised questions about the Act’s effectivenesgdtising equality.

The tension between identity recognition and etydies at the heart of this analysis.
Recognition, while symbolically powerful, does raattomatically guarantee material justice.
Many transgender individuals continue to encoubteeaucratic gatekeeping when seeking
gender certificates, face police violence, and Bgpee social ostracization despite legal
protections. The persistence of such inequaliteeals a fundamental gap between law and
lived experience. Legal recognition without struaturansformation risks reducing rights to
mere symbolism, leaving systemic hierarchies intact

The Indian Supreme Court’s jurisprudenceNavtej Singh Johar v. Union of Ind{@018),
further reinforced the constitutional mandate gihilly and autonomy by striking down Section
377 of the Indian Penal Code, which criminalizedsensual same-sex relatidrishe Court’s
reasoning extended beyond decriminalization, ibgaized the intersection of sexuality,
identity, and constitutional morality. The judgmemrplicitly referenced NALSA and reaffirmed
the constitutional commitment to protecting genaled sexual minorities. Together, NALSA
and Navtej Johar embody a jurisprudence of inctugimunded in transformative justice.

However, legal reform alone cannot dismantle céegunf exclusion. Despite the progressive
tenor of these judgments, social structures coattoumarginalize transgender persons through
exclusion from education, employment, healthcand,leousing. Institutional responses remain
inconsistent across states. For example, KeralaTandgl Nadu have introduced welfare
schemes and healthcare support, while many otla¢esshave yet to operationalize such
measures effectively.

2 National Legal Services Authority v. Union of Indj2014) 5 SCC 438.
2 Navtej Singh Johar v. Union of Indi€2018) 10 SCC 1.
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The Transgender Persons (Protection of Rights) Ru#620 sought to address procedural
concerns, yet they continue to impose administealivrdles that contradict the principle of
self-identification recognized in NALSA. Requirirdistrict magistrate approval and medical
documentation perpetuates state control over paksdentity, undermining autonomy and
dignity. These procedural complexities often disege individuals from seeking legal
recognition, reinforcing marginalization under thése of regulation.

The contemporary legal discourse must thereforeent@yond the question of recognition to
address substantive equality, that is, equalitgpgdortunity, access, and dignity. Substantive
equality requires proactive measures that dismaiilestural barriers, not merely the absence
of discrimination. It calls for inclusive educatiayender-sensitive policing, and representation
of transgender persons in governance and puldic lif

This paper employs the lens of transformative c¢tuigtnalism to evaluate whether India’s
transgender reforms have moved from formal to suibiste equality.

Historical and Jurisprudential Background:

Colonial Roots of Legal Exclusion

The marginalization of transgender persons in Iidia deep historical roots in the colonial
legal order. Before British intervention, genderiaace had social recognition across multiple
communities. Hijra and Aravani groups held religiand cultural significance, particularly in
ritual and performance contexts. Colonial authesitihowever, viewed these communities
through a lens of moral panic and social contréle Triminal Tribes Act, 1871, classified
“eunuchs” as a criminal category, institutionalgisuspicion and surveillance. This act
authorized police to register, monitor, and peealgender-nonconforming individuals,
effectively transforming identity into criminality.

Such laws exemplified what postcolonial theorigtsin “epistemic violence” — the erasure of
indigenous epistemologies through colonial govetedrwherein colonial systems erased
indigenous understandings of gender and replacenh thith rigid binaries. The legal
inheritance of this period persisted beyond Inddpane, embedding stigma into administrative
and policing practices. Even after the repeal ef@niminal Tribes Act in 1952, its social and
bureaucratic residues endured. The absence ofmatffire legal protection allowed
discrimination and violence against transgendesqres to continue largely unchecked.

Constitutional Framework and Early Judicial Silence

The Constitution of India (1950) guarantees equélifore law and prohibits discrimination on
grounds of sex, religion, or caste under Articldsahd 15. Article 19 secures freedom of
expression, and Article 21 protects life and peasoliberty. Yet, despite this robust

4 Gayatri Chakravorty Spivakian the Subaltern Speakf Marxism And The Interpretation Of Culture 271
Nivedita Menon, Seeing Like A Feminist (2012).

5 Gauri Vijaykumar, Colonial Legacies and Contempotkglusions: The Criminalization of Hijras in Indi45
Indian J. Gender Stud. 217 (2015).
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constitutional text, transgender persons remaimgdible in early constitutional jurisprudence.
The framers' reliance on binary gender categones; and women, meant that non-binary
identities found no explicit mention in legal discse.

For several decades, Indian courts avoided addgessiues of gender diversity. The judiciary’s
early engagement with gender was limited to womsgtgs, focusing on employment, dowry,

or domestic violence rather than gender ideffitgis silence reflected not only social prejudice
but also a constrained understanding of equalisaazeness, not inclusivity.

The Juridical Awakening: NALSA v. Union of India

The turning point arrived withNational Legal Services Authority v. Union of In2914). The
Supreme Court, drawing upon constitutional moralitg international human rights standards,
recognised transgender persons as a “third geradet”declared their right to self-identify
without medical or surgical requiremehtdustice K.S. Radhakrishnan, writing for the migjor
held that Articles 14, 15, 19, and 21 collectivgbarantee transgender persons equal protection
and dignity.

The Court invoked India’s obligations under intémm@al instruments such as the Universal
Declaration of Human Rights (1948), the InternaiocBovenant on Civil and Political Rights
(1966), and the Yogyakarta Principles (2007)importantly, NALSA expanded the
interpretation of “sex” in Article 15 to include gger identity, thus reading the Constitution in
a dynamic, inclusive manner. The Court also digkgfevernments to extend reservations in
education and employment, and to ensure accessatthbare and public benefits.

NALSA represented a profound shift from formal ddgydo transformative constitutionalism.
By emphasising dignity and self-identification, t@®urt reframed gender as a matter of
personal autonomy rather than biological deterrmnisThe judgment articulated that
“recognition of one’s gender identity lies at thealt of the fundamental right to dignity,”
signaling a paradigm change in Indian equalitysjpmiidence.

Privacy, Dignity, and the Expansion of Rights

The constitutional trajectory advanced further witistice K.S. Puttaswamy (Retd.) v. Union of
India, (2017), which affirmed the right to privacy asrinsic to life and liberty under Article
21. The judgment recognized sexual orientation g@ader identity as integral to personal
autonomy!? By explicitly linking privacy with dignity and chice, Puttaswamy reinforced the
constitutional basis of transgender rights establisn NALSA.

6 Flavia Agnes, Law and Gender Inequality: The Rslibf Women’s Rights in India 63—-74 (Oxford UniveBs
1999).

7 National Legal Services Authority v. Union of Iagi2014) 5 SCC 438.

8 NALSA v. Union of India, (2014) 5 SCC 438.

%1d. 1 66.

10 Justice K.S. Puttaswamy (Retd.) v. Union of In{2917) 10 SCC 1.
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This principle gained further clarity iNavte] Singh Johar v. Union of Ind{@018), where the
Supreme Court decriminalized consensual same-kaioreships by striking down Section 377
of the Indian Penal Code. The Court held that d¢tutigtnal morality must prevail over social
morality. Justice Chandrachud’'s concurring opini@xplicitly referenced NALSA,
acknowledging that sexual and gender minoritiesehdistorically been denied equal
citizenship! The judgment's emphasis on autonomy, equalityy aon-discrimination
strengthened the foundation for broader LGBTQ+tsgpositioning gender identity within the
continuum of human dignity.

The Transgender Persons (Protection of Rights) Ac019

Following NALSA, legislative response came throdigé Transgender Persons (Protection of
Rights) Act, 2019 (“2019 Act”). While intended t@dify constitutional mandates, the Act
sparked criticism from activists and schol&rk.introduced a bureaucratic process requiring
individuals to apply for a “certificate of identityhrough a District Magistrate, with additional
medical certification for those seeking recognitafrgender reassignmetit.

This requirement contradicts the principle of s@dntification affirmed in NALSA and violates
the privacy standards establishedPuttaswamyThe Act also lacks enforceable mechanisms
for anti-discrimination provisions and omits cleguidelines on healthcare, education, and
welfare access. Moreover, penalties for offenceainsy transgender persons remain
disproportionately low compared to similar crimegiast cisgender women, suggesting an
inequitable valuation of harm.

Nevertheless, the Act institutionalised certain goessive measures, such as prohibiting
discrimination in employment, healthcare, and etlanaand mandating state welfare schemes.
It symbolises the State’'s formal acknowledgementtrafisgender citizenship, albeit one
undermined by procedural constraints. The TransgreRdrsons (Protection of Rights) Rules,
2020 attempted to clarify processes but retained réguirement of official certification,
perpetuating state control over identity.

Comparative Jurisprudence and Global Influence

India’s approach to transgender rights reflectscadier global trend toward legal recognition
of gender diversity. The Gender Recognition Act200nited Kingdom) allows individuals to
change their legal gender through administrativec@dures without surgical requirements.
Argentina’s Gender Identity Law, 2012, regardedas of the most progressive, recognizes
self-perceived gender as sufficient for legal askiedgement and obligates the state to provide
free access to gender-affirming healthcére.

11 Navtej Singh Johar v. Union of India, (2018) 10 SCC

12 Atrey, S. (2020). Intersectional Discriminationliaw: Transgender Rights in India. Oxford Univerdtses
Ray, S. (2021). “Administrative Gatekeeping andThansgender Persons Act.” Indian Law Review.
13The Transgender Persons (Protection of Rights)Mat40 of 2019, Acts of Parliament, 2019 (India).
14 Gender Identity Law, Law No. 26.743, May 24, 2QARy.).
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While NALSA echoed these international principlése 2019 Act fell short of global best
practices by reintroducing medical and bureaucnaidfication. The Yogyakarta Principles
plus 10 (2017) emphasize that self-determinatiogenfder is a core human rightndia’s
current framework, therefore, straddles progressitemt and regressive execution.

Toward Transformative Constitutionalism

Indian transgender jurisprudence now stands at ossmpads between recognition and
realization. NALSA, Puttaswamy, and Navtej Johgetber articulate a transformative vision
of equality that challenges social and institution@rarchies. However, the persistence of
administrative hurdles and social exclusion revelaés limitations of symbolic recognition
without structural reform.

Transformative constitutionalism, as understootheIndian context, demands an active role
of the State in reshaping society toward inclugivitimplies that constitutional guarantees are
not static texts but living promisésin the context of transgender justice, this meansing
from token acknowledgement to systemic equalitgueing access to education, employment,
healthcare, and representation.

Legislative Framework and Policy Evaluation

The Transgender Persons (Protection of Rights) AcR019: An Overview

The Transgender Persons (Protection of Rights) 2@19 (*2019 Act”) represents the first
comprehensive attempt by the Indian Parliamenotlifg protections for transgender persons.
Passed in the aftermath NALSA v. Union of Indiathe Act declares its objective as ensuring
equality and prohibiting discrimination in educatieemployment, healthcare, and access to
public space$’ It recognises a transgender person as one whasleggoes not match the sex
assigned at birth and purports to affirm the righéelf-perceived gender identity.

Despite its aspirational language, the Act has lmeenhwith sustained criticism from activists
and scholars. At its core lies an internal contrigain: while it acknowledges the right to self-
identification, it simultaneously requires indivila to obtain a Certificate of Identity from a
District Magistrate!® Those who have undergone gender-affirming surgeungt seek an
amended certificate after producing medical pfddhese procedural barriers contradict the
autonomy-based framework established in NALSA, whield that self-identification is a
matter of personal choice and dignity, not admiatste validation.

Further, the Act does not provide specific mechasisfor the enforcement of anti-
discrimination clauses. Section 18 prescribes piesdbr offenses such as harassment or denial
of public services, but these are limited to twargeimprisonment, significantly lower than

15Yogyakarta Principles Plus 10, International Consiois of Jurists (2017).

16 Karl Klare, Legal Culture and Transformative Comsigtnalism, 14 S. Afr. J. Hum. Rts. 146 (1998).
17 Transgender Persons (Protection of Rights) Act,49mf 2019, Acts of Parliament, 2019 (India).
181d. §5.

191d. 8 7.
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penalties for comparable offenses against cisgemderen under the Indian Penal Cé8i&his
disparity implicitly devalues the harms faced ansgender persons, suggesting a hierarchy of
victimhood within legal redress mechanisms.

The Transgender Persons (Protection of Rights) Ruse 2020:

In response to criticism, the government issuedithasgender Persons (Protection of Rights)
Rules, 2020, which aimed to clarify procedural agoiiies. The Rules outline steps for
obtaining identity certificates and direct authiestto process applications within sixty days.
They also allow for electronic applications, ostblysreducing physical gatekeeping.

However, the Rules preserve the role of the DistMagistrate as a certifying authority,
retaining administrative control over identity rgodtion. While the Rules eliminate the earlier
requirement of a medical examination for initiaftifeation, they still demand proof of surgery
for those seeking recognition as male or femaleerathan transgend&This requirement
undermines the core principle of bodily autonomfirmied in NALSA. It reinforces a
medicalised understanding of gender identity, @gtto international standards emphasising
self-determination.

The Rules also mandate state governments to edtahlelfare schemes in education,
healthcare, and employment. Yet, there is limitédence of effective implementation. Reports
from the National Human Rights Commission (NHRCY) aommunity organizations indicate
persistent bureaucratic delay, lack of awarenessngnofficials, and minimal resource
allocation? In practice, many transgender persons remain eé&dlfrom welfare benefits due
to documentation hurdles and local discrimination.

State-Level Policy Initiatives:

Some Indian states have adopted more inclusiveoappes. Tamil Nadu pioneered the
establishment of a Transgender Welfare Board ir82pfoviding housing assistance, identity
cards, and vocational trainiftjKerala followed with its Transgender Policy, 20fdsusing on
education and healthcare inclusiSnthe Karnataka State Policy for Transgender Psrson
2017, introduced reservation in education and eympémt, though implementation remains
uneven.

Despite these advances, regional disparities peiSiates like Bihar, Uttar Pradesh, and
Rajasthan lag in policy execution, and coordinati@wiween central and state authorities
remains weak. Decentralised governance often eegsuftagmented enforcement and unequal
protection across regions. The absence of a unifagbnal monitoring mechanism further
dilutes accountability.

20|d. § 18.

21 Transgender Persons (Protection of Rights) Rul),2Gazette of India, G.S.R. 700€ (July 10, 2020).
22|d. R. 6(1).

23 National Human Rights Commission, Report on HumantRighTransgender Persons in India (2021).
24 Tamil Nadu Transgender Welfare Board, Annual Re{2118).

25 Government of Kerala, State Policy for TransgesdeiKerala (2015).
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Comparative International Frameworks:

The United Kingdom: Gender Recognition Act, 2004

The Gender Recognition Act 2004 (U.K.) providesadel for legal gender change through an
administrative tribunal that evaluates applicatitmased on self-declaration and supporting
evidence. The Act does not mandate surgical tiansind recognises acquired gender for all
legal purpose® However, it has faced criticism for bureaucratigidity and has recently
undergone reform toward a simplified self-declaratnmodel in Scotland.

Argentina: Gender Identity Law, 2012:

Argentina’s Ley de Identidad de Género, Law No0.728.(2012), is widely regarded as the
global benchmark for progressive gender legislatibenshrines the right to gender identity
and mandates that identity recognition must relglgmn self-perception without medical or
judicial approvaf’ It also guarantees free access to gender-affiyrhaalthcare as a public
right. The Argentine model embodies the principfeself-determination, recognising that
gender is an intrinsic aspect of human dignityeathan a privilege granted by the State.

Yogyakarta Principles and International Human Rights Standards:

The Yogyakarta Principles (2007) and the Yogyaka&tanciples plus 10 (2017) codify
international norms on sexual orientation, gendtmiity, and expressioff. Principle 3
explicitly recognises the right to legal recognitioased on self-defined gender identity, while
Principle 18 underscores protection against medicdegal coercion. India’s adherence to
international human rights treaties obligates ialign domestic law with these standards. Yet,
the 2019 Act and 2020 Rules fall short by retairgatekeeping structures.

Evaluating the Indian Legislative Framework

The effectiveness of the 2019 Act must be measagainst the constitutional principles
articulated in NALSA, Navtej Johar, and PuttaswaRrgm this perspective, the Act represents
a partial translation of judicial ideals into staty language but fails to realise substantive
equality in practice.

First, the Act's certification process contradidtse constitutional recognition of self-
identification as an aspect of dignity and autonorfige involvement of administrative
authorities introduces discretion and potentiat pgxposing transgender persons to humiliation
and delay.

Second, the Act lacks institutional accountabilityechanisms. While it obligates state
governments to implement welfare schemes, it pes/igb oversight structure or monitoring
authority. The absence of an independent TransgeRiggts Commission or ombudsman
weakens enforcement.

26 Gender Recognition Act 2004, c. 7 (U.K.).
27 Gender Identity Law, Law No. 26.743, May 24, 2QARy.).
28 Yogyakarta Principles Plus 10, International Consiis of Jurists (2017).
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Third, the Act's welfare provisions are largely maponal, lacking dedicated budgetary
support. Empirical studies reveal that a signifigagrcentage of transgender persons remain
excluded from social welfare schemes due to a laiclkdocumentation or bureaucratic
resistanceé?

Fourth, the Act adopts a protectionist rather teampowerment-oriented tone. It frames
transgender persons as subjects of welfare ratier &s active citizens with rights to
participation and representation. This paternalisiming undermines the transformative spirit
of constitutional equality.

Policy Gaps and Judicial Inconsistencies

Judicial interpretation of transgender rights sip@&9 has oscillated between progressive intent
and cautious restraint. In Arun Kumar v. Inspe@eneral of Registration, 2019, the Madras
High Court recognized marriage between a cisgemdgr and a transgender woman under the
Hindu Marriage Act, affirming that “bride” includes trans woma#ff. However, other High
Courts have struggled to reconcile personal lawh génder identity claims, exposing the
absence of a unified approach.

Additionally, implementation remains inconsisteatass administrative bodies. In healthcare,
for example, the Ayushman Bharat scheme initialljleded gender-affirming procedures from
coverage, contradicting the welfare obligationstiod 2019 Act®! Only after community
advocacy did the National Health Authority begiafting inclusion guidelines. Such policy lag
illustrates a gap between constitutional vision bakaucratic practice.

Toward Accountability and Reform

A robust legislative framework must move beyond laietory rights toward enforceable

guarantees. Establishing an Independent CommissiorGender and Sexual Minorities,

modelled on the National Commission for Scheduledt€s, could enhance oversight and
coordination. Mandatory representation of transgempearsons in policymaking bodies would
ensure participatory justice.

Further, India can adopt the Argentine model of-detlaration while retaining procedural
safeguards against misuse. Integrating genderviiffiy healthcare into public health schemes
and introducing reservations in education and eympént would advance substantive equality.

Ground Realities and Implementation Challenges

Disjunction Between Law and Lived Experience

While legislative and judicial reforms in India lavecognised transgender identity, the
everyday realities of transgender persons revealgtent inequality. Despite the Transgender
Persons (Protection of Rights) Act, 2019 and jadiciandates from tHdALSAcase, systemic

29 Arvind Narrain, The State of Transgender Rightsidia: Law, Policy and Practice, 12 Socio-LegaV.Fé5 (2022).
30 Arun Kumar v. Inspector General of Registrati@019 SCC OnLine Mad 8779.

31 National Health Authority, Consultation Paper onllision of Gender Affirmative Care under Ayushman faha
(2022).
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barriers remain deeply entrenched in institutidrag tvere never designed for inclusivity. The
law may recognize identity, but the state machiremg social systems continue to enforce
exclusion.

A 2021 National Human Rights Commission (NHRC) megound that over 96 percent of
transgender persons are denied employment, anly heifrare forced to engage in begging or
sex work for survivat? Similarly, UNDP India in 2023 reports that lesarhfive percent of
transgender individuals access welfare schemesealthtare benefitd® These statistics
highlight that legal recognition alone does nohstate into economic empowerment. Social
stigma, combined with institutional apathy, sustaigcles of poverty and marginalization.

In healthcare, many hospitals lack gender-neutraids or trained personnel sensitive to
transgender health needs. Instances of discrimomati hospitals, refusal of treatment, and
invasive questioning remain commdrEven when policies exist on paper, implementaison
undermined by prejudice and ignorance. For exangileough the 2019 Act mandates access
to healthcare without discrimination, there is temglardized mechanism to enforce compliance
or penalize offenders.

Bureaucratic and Administrative Barriers

The bureaucratic process of obtaining a Certificditielentity under the 2019 Act exemplifies
how procedural formalities can reinforce exclusi@pplicants must often reveal personal
details to unsensitized officials, exposing thenriticule and delay® Several transgender
applicants have reported repeated visits to disiffices and arbitrary rejection of documetfts.
In 2022, the Centre for Law and Policy ResearchRR).surveyed applicants across four Indian
states and found that more than 60 per cent fadednéstrative hurdles or discriminatory
guestioning during certificatioff.

For those seeking recognition of gender reassighritenrequirement of medical proof remains
an obstaclemany transgender persons either cannot afforaesuay choose not to undergo it.
The insistence on documentation invalidates nonicaéfbrms of identity, contradicting the
principle of bodily autonomy upheld in NALSA. Thedia HIV/AIDS Alliance in 2022, found
that the cost and stigma associated with such rakdiacumentation disproportionately affect
Dalit and lower-income transgender persérSonsequently, many individuals remain outside
formal recognition frameworks, which limits theocess to welfare benefits and exposes them
to continued discrimination.

32 National Human Rights Commission, Report on Human tRighTransgender Persons in India (2021).

33 UNDP India. (2023). Transgender Inclusion and Asae Welfare in India.

34 Arvind Narrain, The State of Transgender Rightsiia: Law, Policy and Practice, 12 Socio-LegalR&5 (2022).
35 Transgender Persons (Protection of Rights) Act,40af 2019, Acts of Parliament, 2019 (India).

361d. § 5.

37 Centre For Law & Policy Research, Implementatiofirahsgender Identity Certificate Rules in India (2022
38 India HIV/AIDS Alliance. (2022). Healthcare Access Transgender Persons in India.
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Administrative insensitivity extends beyond ceddfiion. Police harassment remains
widespread, with transgender individuals often @étgd under public nuisance or immoral
traffic laws3® Many report extortion, assault, or arbitrary détan Although NALSA directed
the creation of transgender-specific police seradittn programs, their implementation has
been minimal. Only a handful of states, such asakkeand Tamil Nadu, have introduced
structured training modules.

Socioeconomic Marginalization and Employment Exclusn

The employment landscape remains bleak for tramsgempersons. The India Human
Development Survey (IHDS) (2022) indicates thatdgender persons face an unemployment
rate nearly double that of the general populatiddiscrimination begins during recruitment:
employers often refuse to hire transgender apghoamnassign them menial roles regardless of
qualifications.

Private sector participation in inclusive hiringmains voluntary and limited. Public sector
reservation, as directed by NALSA, has not beeddmpnted nationally. Tamil Nadu remains
one of the few states to reserve posts for tramsgepersons in the police and education
sectors* Elsewhere, tokenism replaces substantive inaisi@nsgender persons may be
appointed to isolated roles without meaningful gnétion or support systems.

Economic marginalization reinforces social vulndrgb Many transgender individuals live in
informal settlements without access to secure hgusir sanitation?” The lack of
documentation further excludes them from welfalestes such as Aadhaar-linked benefits or
health insurance. In effect, legal recognitionsfad translate into social legitimacy.

Access to Education and Healthcare

Education remains a critical barrier to empowermastording to UNESCO’s 2018 report
“The Lives of Transgender People in India,” dropates among transgender students exceed
50 percent by secondary schéoBullying, verbal abuse, and exclusion from gendesgaces
such as toilets and dormitories contribute to thisis. Schools rarely implement inclusive
curricula or training for teachers.

In higher education, only a few universities, imthg Delhi University and Manonmaniam
Sundaranar University, have established transgesalgport cells or reserved se&t¥et,
representation remains minimal, and many studewets ¢ontinued stigma from peers and staff.

39 Human Rights Watch, Breaking the Silence: Policdevice Against Transgender Persons in India (2020).
40 India Human Development Survey, SocioeconomicuStahd Employment of Transgender Persons (2022).
41 Tamil Nadu Transgender Welfare Board, Annual Re(2118).

42 UNDP India, Hijra/Transgender Women in India: HHgman Rights and Social Exclusion (2016).

43 UNESCO, The Lives of Transgender People in Indi4.§).

44 Delhi University, Circular on Reservation for Traeager Students (2019).
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Healthcare presents equally daunting challengesd&eaffirming surgeries, hormone therapy,
and counseling services remain prohibitively expensand largely unregulated. Public
hospitals rarely provide these services, whilegig\clinics charge exorbitant fes.

Transgender persons often resort to unsafe, uskckprocedures that result in severe health
complications. Despite the 2019 Act’s provisionifielusive healthcare, no specific budgetary
allocations or guidelines exist to ensure accessofling to the India HIV/AIDS Alliance in
2022, 70 percent of transgender individuals repemg denied or delayed treatment due to
discriminatior® The absence of budgetary allocation under the 2@t@&nd exclusion from
major health schemes such as Ayushman Bharat d&ededhe problem.

These findings highlight that equality in law cahnompensate for inequality in institutions.

Intersectional Marginalization: Caste, Religion, am Class

Transgender experiences in India cannot be unaetstoisolation from caste, religion, and
class. Dalit, Adivasi, and Muslim transgender passdace layered discrimination that amplifies
their exclusion. In many cases, caste-based vielemersects with gender marginalization,
resulting in compounded vulnerability.

Studies conducted by the National Dalit Transger@ellective (NDTC) show that Dalit
transgender persons often face ostracism from ingpler-caste transgender communities and
mainstream societl/. They are excluded from hijra gharanas or commgunétworks that
provide social support, leaving them doubly martigea. Similarly, Adivasi transgender
persons struggle against land displacement andralkrasure, with little representation in
legal or policy discussions.

Indian scholars Narrain and Chandran had arguedintersectional marginalization must
inform policy designotherwise, state interventions risk reproducingeaierarchies under the
guise of gender justicé.

Religious minorities, particularly Muslim transgemdpersons, encounter additional barriers
due to conservative community attitudes and limitetitutional support. Many avoid seeking
identity certificates for fear of outing themselweihin their families'® These intersectional
realities expose the inadequacy of a one-sizesfitgolicy approach.

45 Ministry of Health & Family Welfare, National Corlation on Transgender Health (2021).

46 India HIV/AIDS Alliance. (2022). Healthcare Access Transgender Persons in India.

47 National Dalit Transgender Collective, Intersectibimequality and Caste in Transgender Experier@2Q).
48 Narrain, A., & Chandran, D. (2023). Queer Fututatersectionality and Social Justice in Contempohadia.
Orient BlackSwan.

4% Human Rights Law Network, Religious Minorities andr@er Justice in India (2021).
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The Role of Civil Society and Grassroots Movements:

Despite state inaction, community-led initiativeavé played a vital role in advancing
transgender rights. Organizations such as the @ah&wundation, Humsafar Trust, Naz
Foundation, and Sampoorna Working Group have peavidgal aid, healthcare support, and
advocacy? They have also pressured the government to ingjadder-affirming care in public
health programs and to expand employment oppoiggnit

For instance, Kerala’s “Justice for Transgendersé®s” initiative, co-led by local NGOs,
established one of India’s first transgender cHific2016, offering free counseling and hormone
therapy® Community mobilization has also led to repres@mtain local governance,
transgender persons have been elected to panchay@dtsunicipal bodies in Kerala and
Odisha. These developments illustrate the poteotiphrticipatory justice when policy aligns
with grassroots advocacy. As documented by ILGAaAisi 2022, community-led welfare
initiatives yield higher inclusion outcomes thap-down scheme¥.

However, funding constraints and bureaucratic liystbften limit the reach of such
movements. Many NGOs rely on international graatber than state support, and formal
recognition remains inconsistent. Strengthenindaboration between state institutions and
community networks could improve implementation andountability.

Media Representation and Public Perception

Media portrayal significantly influences societ#titades toward transgender persons. While
visibility has increased through films, televisiamd social media, representation often remains
stereotypical or sensationalized. Early depictiohransgender characters as comic relief or
villains in mainstream cinema perpetuated stigma.

Recent films such as Super Deluxe (2019) and Lax2tik0) have attempted to reframe
transgender narratives, yet critiques persist abauthenticity and representatioH.
Transgender-led media initiatives, such as Tramsiviand Digital Queer Archive of India, have
begun reclaiming narratives through self-represiemaA 2021 study by the TransVision
Project found that only 12 percent of transgentlaracters in Indian films or series were played
by transgender actors, and most portrayals reiatbstereotype¥.

Public awareness campaigns remain sporadic, andrgoental sensitization programs are
limited. Without sustained efforts in education anddia, societal acceptance of transgender
persons will remain superficial, hindering the ization of legal equality.

50 Sahodari Foundation, Annual Impact Report (2022).

51 Kerala Health Department, Justice for TransgeRaesons Project Report (2019).

52 |LGA Asia. (2022). Trans and Gender-Diverse Rightasia.

53 Super Deluxe (Thiagarajan Kumararaja, 2019); Laxmii (Raghava Lawrence, 2020).

5 TransVision Project. (2021). Media Visibility affdansgender Representation in India.
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Accountability and Institutional Inertia

The gap between legal recognition and practicalémpntation stems from institutional inertia.
The absence of dedicated monitoring bodies allows-agompliance to persist without
consequence. For instance, the Ministry of Socislide and Empowerment, the nodal agency
under the 2019 Act, lacks a transparent mechan@mevValuating state performance or
publishing annual report8 The NHRC in 2021 notes that no systematic evalndtamework
exists to track compliance across states.

Further, coordination between ministries (Healtldu&ation, Labour, and Home Affairs)

remains minimal. This fragmentation undermines hbéstic nature of transgender welfare
envisioned in NALSA. Without inter-ministerial coeqation and budgetary commitment, legal
rights risk remaining aspirational declarations.

Civil society advocacy has repeatedly demandecstablishment of a National Transgender
Rights Commission with quasi-judicial powers asoramended by UNDP India to monitor
policy implementation, investigate discriminati@md recommend structural reforfidJntil
such institutional accountability is realized, elgyawill remain a distant constitutional ideal
rather than a lived reality.

Jurisprudential Evaluation and Critical Analysis

The Constitutional Vision: From Formal Equality to Substantive Justice

The Indian Constitution enshrines a broad framewobdquality that extends beyond mere non-
discrimination. Articles 14, 15, 16, 19, and 21ledtively articulate a vision of substantive

justice, a dynamic form of equality that recognizestorical disadvantage and structural
exclusion. The Supreme Court in E.P. Royappa veSthTamil Nadu held that equality is “a

dynamic concept with many aspects and dimensiansgparable from the rule of law and

fairness®

In the context of transgender rights, this jurigiamice evolved dramatically through NALSA v.
Union of India, where the Court interpreted eqyatit include recognition of gender identity
as an aspect of dignity.This interpretation reflects a shift from formeduality, treating
everyone the same, to substantive equality, whikh@wledges difference and seeks to correct
historical inequities.

However, while NALSA introduced this transformatidens, the subsequent statutory
codification in the Transgender Persons (ProtectibnRights) Act, 2019 reverted to a
formalistic approach. The Act’s reliance on cettifion and limited penalties demonstrates a
failure to institutionalize the substantive dim&ms of equality envisioned in NALSA.

55 Ministry of Soc. Justice & Empowerment, Transgenffelfare Portal: Annual Review (2022).

56 NHRC. (2021). Status of Transgender Persons in:litiicy Gaps and Implementation Failures.

57 CLPR, Towards a National Commission for Transgeriights (2023) UNDP India. (2023). Transgender
Inclusion and Access to Welfare in India.

58 E.P. Royappa v. State of Tamil Nadu, (1974) 4 SCC 3.

59 NALSA v. Union of India, (2014) 5 SCC 438.
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Transformative Constitutionalism and Its Incomplete Realization

The concept of transformative constitutionalismrstfi articulated in South African
jurisprudence, envisions constitutional law asrastrument for social chan§@ln India, this
idea gained prominence in Navtej Singh Johar vobmf India, where Justice Chandrachud
emphasized that the Constitution “must guide spdietm its present to its future, a future
founded on liberty, equality, and dignit§-”

Under this vision, equality is not passive tolemarmut active inclusion. Transformative
constitutionalism demands that the State dismartteenched hierarchies rather than merely
recognize rights in abstraction. The NALSA judgmentbodied this principle by directing
governments to implement affirmative action, wedfachemes, and sensitization programs. Yet,
the absence of binding follow-up mechanisms revealgap between judicial vision and
legislative translation.

The 2019 Act’s procedural hurdles and lack of tntittnal accountability illustrate a partial
realization of transformative goals. Constitutiomadrality, as articulated in Navtej Johar, calls
for reform that challenges social morality and dghohuman dignity irrespective of
majoritarian opiniorf> The continued requirement for medical proof ohdgr transition,
despite judicial rejection of such mandates, undeemthis constitutional ethos.

Autonomy, Privacy, and Bodily Integrity:

The trilogy of Puttaswamy, NALSA, and Navtej Jolstablishes autonomy and privacy as
central to personal identity. In Justice K.S. Pawttamy (Retd.) v. Union of India, the Supreme
Court recognized privacy as intrinsic to human tigand decisional freedofii.The Court
affirmed that bodily integrity and personal choare constitutionally protected dimensions of
liberty under Article 21.

Applied to transgender rights, this principle ingglithat self-identification must be free from
medical or administrative intrusion. The NALSA judgnt clearly held that no person should
be compelled to undergo surgery or medical treattoeassert gender identfiyHowever, by
introducing certification procedures in the 2019,Ahe legislature reintroduced state control
over private identity. This contradiction illusteat the tension between autonomy as a
constitutional ideal and bureaucratic paternalisra &egislative practice.

The jurisprudence of autonomy also intersects wittlily integrity, the right to control one’s
body and identity. Transgender persons face valatiof this right not only through state-
imposed procedures but also through everyday saoiaince, including corrective rape, forced
medicalization, and exclusion from healthcare. TQuastitution’s protection of dignity and

60 Karl Klare, Legal Culture and Transformative Comsigtnalism, 14 S. Afr. J. Hum. Rts. 146 (1998).
61 Navtej Singh Johar v. Union of Indi€2018) 10 SCC 1, § 561 (Chandrachud, J., concyrring

621d. 9 563.

63 Justice K.S. Puttaswamy (Retd.) v. Union of In¢2®17) 10 SCC 1.

64 NALSA v. Union of India, (2014) 5 SCC 438, 1 75.
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liberty thus remains incomplete without a correspog duty on the State to prevent such
violations through structural reform.

Feminist and Queer Legal Perspectives:

Feminist and queer legal theories offer criticall$dfor evaluating the limits of India’s current
transgender jurisprudence. Traditional legal re@gpoften relies on biological essentialism,
where gender is viewed as a fixed binary tied poaductive roles. Feminist scholars have long
challenged this assumption, arguing that gendsodsally constructed and deeply politi€al.
Queer theory extends this critigue by emphasizihgdify and the subversion of
heteronormative categories.

Judgments like NALSA and Navtej Johar demonstragegradual infusion of feminist and
gueer insights into constitutional interpretatiady framing gender as a matter of self-
determination, the Court implicitly adopted Judgbtler’s idea that identity is performative
rather than innat& However, the legislative response has laggednbetiiis theoretical
progress. The 2019 Act’s classification of transiggnpersons as a distinct administrative
category risk reifying gender difference rathentdésmantling binary norms.

Feminist legal theorists also warn against the daafjprotective discrimination that reinforces
dependency instead of empowernféror instance, welfare schemes that treat transgend
persons solely as beneficiaries rather than stddtersoperpetuate a paternalistic approach. A
truly feminist and queer-informed legal frameworkoudd emphasize participation,
representation, and structural equality over charit

Judicial Activism versus Legislative Inertia:

The Indian judiciary has played a pioneering roleexpanding rights for gender and sexual
minorities. Yet, without corresponding legislatioe executive action, judicial activism risks
remaining symbolic. NALSA directed the creatiorwalfare boards, reservation policies, and
gender sensitization programs, but most state gavents have yet to fully comply.

This gap exposes what scholars call the implementa@aradox of Indian constitutionalism,
where expansive judicial rhetoric coexists with ited institutional follow-throught®
Legislative inertia, bureaucratic resistance, amtiad conservatism dilute the transformative
potential of constitutional jurisprudence.

Moreover, subsequent High Court judgments revealrisistencies in interpretation. While the
Madras High Court in Arun Kumar v. Inspector GehefaRegistration upheld the validity of
a marriage involving a trans woman, other courtgeeheefrained from extending similar

65 Catharine A. MacKinnon, Toward a Feminist Theoryhaf State 218—22 (Harvard University Press 1989).
66 Judith Butler, Gender Trouble: Feminism and thbv@usion of Identity 34-41 (Routledge 1990).

67 Flavia Agnes, Law and Gender Inequality: The Raslibf Women'’s Rights in India 88 (Oxford UniversRyess
1999).

68 Pratap Bhanu Mehta, The Burden of Democracy 118gi#He 2003).
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recognition under personal laksThe absence of a unified national jurisprudeneates
uncertainty and unequal protection across jurigmist

Equality and Recognition: A Philosophical Paradox

Legal philosopher Nancy Fraser distinguishes betweslistribution” (economic equality) and
“recognition” (cultural respect) as dual dimensiafsjustice’® In India, transgender rights
discourse has focused heavily on recognition, askeaiging identity through certificates and
symbolic inclusion, while neglecting redistributiothrough affirmative policies and
socioeconomic empowerment. Indian scholars Taruwitih and Upendra Baxi similarly argue
that formal equality fails without redistributivesmsures, an omission evident in the 2019Act.
True equality requires the integration of both. &gution without redistribution risks
tokenism, while redistribution without recognitionsks assimilation. The Indian legal
framework’s emphasis on identity certification eefis an overreliance on recognition politics
at the expense of material justice.

This imbalance is evident in the limited implem¢iota of reservation policies for transgender
persons. Despite NALSAs explicit directive to inde them under the Other Backward Classes
(OBC) category, national and state governments haieto institutionalize this mandate
comprehensively. The result is a system that ved&lddentity in theory but excludes
participation in practice.

Reimagining Transgender Jurisprudence

A forward-looking transgender jurisprudence muahgcend the binary of recognition versus

redistribution and embrace a holistic vision otige This involves three key shifts:

1. From identity to agency: recognizing transgendesqes as active agents of change rather
than passive recipients of protection.

2. From welfare to rights: replacing discretionary exties with enforceable entitlements
backed by statutory accountability.

3. From tolerance to equality: embedding transgendstice within the broader struggle
against caste, class, and gender hierarchies.

These shifts align with the Constitution’s transfiative mandate and resonate with Amartya
Sen’s capabilities approach, which defines justickerms of real freedoms and opportunities
rather than formal declaratiof?s.

By integrating feminist, queer, and constitutiomarspectives, India can move toward a
jurisprudence that not only recognizes identity éab redistributes power.

69 Arun Kumar v. Inspector General of Registration] 26CC OnLine Mad 8779.

7 Nancy Fraser, Justice Interruptus: Critical Reftatgion the “Postsocialist” Condition 15-29 (Routed§97).
"L Khaitan, T. (2020). The Constitution of Equal Litye Oxford University PresBaxi, U. (2019). The Future of
Human Rights (3 ed.). Oxford University Press.

72 Amartya Sen, Development as Freedom 36-42 (O)dmidersity Press 1999).
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Towards Substantive Equality: Recommendations

Reframing the Legislative Approach

The first step toward substantive transgendergesgquires amending the Transgender Persons
(Protection of Rights) Act, 2019 to align with ctigional jurisprudence and international
standards. The Act must remove the requiremeneuification by a District Magistrate and
recognize gender identity through self-declaratitinis reform would bring India in line with
the Yogyakarta Principles and Argentina’s Ley dentitlad de Género, which emphasize self-
determination without state interfereriée.

Further, the Act should incorporate affirmative ightions on state authorities, clear,
enforceable duties rather than aspirational diwestiEach ministry (Health, Education, Labour,
Social Justice, and Home Affairs) must be legallpnoated to design and implement
transgender inclusion programs, subject to anmymdrting and parliamentary oversight.

The statute should also provide graduated pendtiietiscrimination, harassment, or violence
against transgender persons, proportionate toairoffenses against cisgender individuals.
Such parity would eliminate the implicit hierarcbfyharm currently embedded in Section 18
of the Act.

Institutional Accountability and Representation

Effective enforcement requires institutional refornmdia should establish a National
Commission for Transgender Rights (NCTR) as anpeddent, quasi-judicial body with
investigative and enforcement powers, similar ® ational Commission for WoméhThe
NCTR should:

1. Monitor compliance with the 2019 Act and Rules.

2. Conduct inquiries into violations of transgendghts.

3. Advise the government on policy design and budbetation.

4. Ensure representation of transgender persons deaiion-making roles.
Additionally, state-level commissions should cooede with the NCTR to track
implementation and publish annual “Transgender HEyudeports” to enhance transparency.
These reports should be tabled in state legislatamd made publicly accessible.

Representation must also extend to the judicianlicg, and bureaucracy. The inclusion of
transgender persons in these institutions willdfamm them from within, fostering empathy
and reducing systemic bias. Reserved quotas ingoaetvice recruitment, as mandated in
NALSA, should be operationalized through executigéfications’®

Economic Empowerment and Reservation Policies
Legal equality remains hollow without economic emvpament. To address historical
exclusion, transgender persons must be includddniibhe ambit of affirmative action under

73 Gender Identity Law, Law No. 26.743, May 24, 2012 (Arg.); Yogyakarta Principles Plus 10, International
Commission of Jurists (2017).

74 Transgender Persons (Protection of Rights) Act,40mf 2019, Acts of Parliament, 2019 (India).

7S NALSA v. Union of Indig2014) 5 SCC 438.
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Articles 15(4) and 16(4) of the Constitution. Theip8me Court in NALSA directed
governments to treat transgender persons as goeiatl educationally backward classes,
eligible for reservation in education and employhién

This directive must be implemented nationally, vatiminimum percentage of reserved seats in
universities and government services. Educatiorsitutions should also provide scholarships,
mentorship programs, and housing facilities speslify for transgender students.

Employment inclusion requires both public and peveector accountability. The Ministry of
Labour can mandate companies above a certain tideshadopt gender diversity policies and
report annually on transgender representation.iffegntives may be offered to encourage
private firms to hire transgender employees.

Microfinance programs and skill development schert@kored to transgender entrepreneurs,
can further reduce economic vulnerability. Keral@mnsgender Entrepreneurship Scheme
(2018) provides a successful model, offering starggrants and training suppoft.

Inclusive Healthcare and Education

Healthcare is integral to the realization of edqyallThe government must integrate gender-
affirming healthcare into the public health systeensuring free or subsidized access to
hormone therapy, surgeries, and mental health etings These services should be regulated
through national standards to ensure quality afetysa

The Ayushman Bharat program can include a dedigaiethonent for transgender healthcare,
as proposed by the National Health Authority in 202Hospitals should establish gender-
neutral wards, train staff in cultural competeranyd adopt anti-discrimination protocols.

In education, transgender inclusion should begtheaschool level through curriculum reform,
teacher sensitization, and gender-neutral fadglifihe National Education Policy (2020) can
serve as a framework to mainstream diversity, ptorgovisibility and respect for gender
plurality. Universities should establish dedicat€énder and Diversity Cells to handle
discrimination complaints and promote awareness.

Strengthening Legal Awareness and Access to Justice

Legal literacy is essential for empowerment. Maapsgender persons remain unaware of their
constitutional and statutory rights. The Nationaghl Services Authority (NALSA) should
expand its outreach to transgender communitiegriofj free legal aid and awareness
campaigns. Local legal aid clinics can partner widmmunity organizations to provide on-
ground assistance.

76d. 7 129.

"I Kerala Soc. Justice Department, Transgender Enetneprship Scheme (2018).

8 National Health Authority, Consultation Paper onllision of Gender Affirmative Care under Ayushman faha
(2022).
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Access to justice also requires police reform. beed training modules must be made
mandatory in police academies, focusing on genelesisvity, procedural fairness, and non-
discriminatory conduct. Dedicated “transgenderstai officers” can facilitate reporting and
reduce intimidation in police stations.

Judicial education programs through the Nationdicial Academy can further enhance judges’
understanding of transgender issues, ensuringni@drand empathetic adjudication.

Cultural and Social Transformation

Legal reform cannot succeed without societal tramsétion. Public education campaigns,
through media, art, and civic programs, must chghe stereotypes and foster empathy.
Transgender representation in television, cinemd,literature should be encouraged through
government grants and media awards. Partnershtpsreligious and community leaders can
also help reduce stigma.

Historical recognition of gender diversity withimdian traditions, such as depictions of
Ardhanarishvara and hijra communities in templéahniss, can be leveraged to rebuild cultural
acceptance. Civil society must remain an equahparh this transformation. The State should
institutionalize consultation mechanisms with tgereder organizations in policymaking,
funding, and monitoring. Sustainable collaboratiather than ad-hoc tokenism, is essential for
accountability.

Constitutional Realisation and the Way Forward:

Ultimately, transgender equality requires a pamadghift from welfare to citizenship. The
Constitution envisions an India where dignity, diqwaand fraternity form the pillars of
governance. Transgender justice tests the stresfgthese promises. The Supreme Court’s
vision inNALSA, PuttaswamwandNavtej Johamust now translate into enforceable structures.

By embedding self-identification, representatiamg aubstantive equality into policy, India can
fulfill its constitutional commitment to social jlice. The path forward lies in recognizing that
equality is not granted but realized through pgoditon, dignity, and autonomy. Only then can
India truly move from identity to equality.

Conclusion:

The trajectory of transgender justice in Indiagef a profound constitutional awakening, one
that has moved from invisibility to recognition amaw demands equality. Landmark judgments
such as NALSA v. Union of Indidustice K.S. Puttaswamy (Retd.) v. Union of Inaliedl Navtej
Singh Johar v. Union of India collectively artictdd a jurisprudence of dignity, autonomy, and
transformative constitutionalism. These decisiogognized that identity lies at the core of
liberty and equality under the Constitution.

Yet, a decade after NALSA, the promise of equal#ynains only partially fulfilled. The
Transgender Persons (Protection of Rights) Act,920d&hile symbolically significant,
reproduces the very hierarchies it sought to dislmaBy conditioning self-identification on
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bureaucratic approval and medical documentati@nAtit undermines the autonomy principle
recognized in constitutional jurisprudence. Implammgon remains inconsistent, welfare
programs lack accountability, and structural disémation persists in education, employment,
and healthcare.

The disjunction between legal recognition and liveality reveals the limits of formal equality.
Law alone cannot dismantle the deep-rooted soaidlcaltural biases that shape exclusion.
Substantive equality requires a proactive staté niaves beyond declaratory rights toward
structural transformation. It demands enforcemeathanisms, budgetary commitments, and
representation that translate constitutional idedits material justice.

India’s constitutional democracy envisions a sgcighere freedom and dignity extend to all
citizens, irrespective of gender, caste, or idenfib realize this vision, legal reform must
converge with social transformation. The State neagiage collaboratively with civil society,
academia, and transgender communities to co-cim@tesive policies. Education, healthcare,
and employment are not privileges but entitlemémas affirm citizenship.

The journey from identity to equality is neithendar nor complete. It requires continuous
vigilance against regression and persistent adyoftacnclusion. The Constitution provides
the moral and legal compass; what remains is the political and social will to implement its
promise.

Transgender justice is not a minority issitiés a test of India’s democratic maturity andraio
conscience. When every transgender person canwiwek, and participate in society with
dignity and equality, the constitutional promisguatice will move from text to transformation.
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Invisible Victims: The Plight of Children with Inca rcerated
Parents in India’s Criminal Justice System

Rohit Tamang

Abstract

This paper aims to establish the fact that childséimprisoned parents are being totally ignoredienall aspects,
while being regarded as their rights holders in mihtters from arrest through bail to judgment angbirsonment.
1t has very broad effects along with punitive ones in the Indian context; as a parent is imprisoned, it defines an
entirely different category of children altogetheraking them invisible in all forms of laws and pi@s. Punitive
consequences have been set up especially for pegphi person, but extend to depriving children wibpend on
that person of a crime they never took part imeitin a direct way or an indirect manner. The imgwould be
rights-oriented, with a sociologically constructitvisibric attached to this subject focus which wilihee into
constitutional rights, criminal procedure law, afall laws, subject to jail administration, then fhar laying this
emphasis on the issue at hand: making childreglstsiinvisible as part of a collective consequenfca generation
of all these requirements overlapping in makinddrkn invisible in ignorance and deficiency in taemghts in all
critical phases above. This research will indicdtattthe challenge of parents being imprisoned asta source of
'secondary penalisation' whereby children enduretional stress, loneliness, educational deprivatifinancial
hardships, and susceptibility to intergeneratiosaminal justice. There is no emphasis on any ef ¢bhjectives,
spelling out these expectations in a manner remgetiese rights enforceable in a judicial mannedema judicial
expansion of Article 21, including parameters @firdiy, development, and welfare of children in tié Convention
on the Rights of the Child, since all these are dist under Indian law. The value of this resealeanditioned
more by the very intrinsic distortions in consiitutal agendas, where governance in these institstis focused
upon punitive efficacy rather than child-user pasgves in all matters connected to it. This reskawork shall
explicate the inadequacies in these institutioms|lfy repeating inadequacy on account of considgrthildren of
incarcerated parents in all key reflections on thieninal justice system, which, rather, would tendvter-represent
the child-centred criminal justice system relatigeall punitive purposes and children's rights/iests.

Keywords: children of incarcerated parents, secondary pemaiis, children's rights, Indian Criminal Justice
System, influence of parental conditions, congbitial safeguards, UN CRRC on rights of children ahitHefriendly
justice.

Introduction:

Children of incarcerated parents (CIPs), definegnasors having at least one biological or
adoptive parent who is presently or was previousiprisoned, are frequently termed as
"invisible victims" since they are not recognisgtdive Indian state, disregarded by the criminal
justice system, and seldom acknowledged by sodiidyy? Unlike crime victims who have
received some judicial recognition in law and digse, CIPs undergo what is sociologically
termed "secondary prisonisation" not punishmentteir own deeds but because of the status
of their parents.

1 CMR University School of Legal Studies, Bangalore, ikataka, India
°R. Brian Howe & Katherine Covell, Children of IncardediParents: Invisible Children 3—4 (2013).
3 Megan Comfort, Punishment Beyond the Legal Offen@lénn. Rev. L. & Soc. Sci. 271, 275 (2007).
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The incarceration rate in India has surged fromi8@®&iduals per 100,000 inhabitants in 2000
to 482 in the year 2021, thus resulting in a pripopulation of 573,220, more than the total
population of the MaldivesWomen constitute 4.3% of this population, of whig4#?o are
mothers of minor childrehHowever, the Prison Statistics India series, béiegonly official
prison report in the country, does not furnish datahe number, age, or location of prisoners'
children, rendering them statistically invisilSi€his socio-legal invisibility is compounded by
the absence of any statutory requirement in Indiaminal law to determine if the accused is a
primary caregiver or whether this should be takéom account during sentencing, unlike certain
protective provisions adopted in South Africa ogand?

Researching CIPs matters more because parentasgnprent serves as a negative childhood
experience leading to inter-generational traumhgoakcdropout, substance abuse, and a high
risk of future incarceration more likéhQualitative studies from Delhi and Maharashtragest)
that the abrupt disappearance of earning paremgsbfamilies deep into debt, forces children
into labour, and puts girls at risk for early mage as a step towards managing risRigma
compounds such ill effects. Teachers frequentindb@ Ps as "indiscipline cases," while peers
hurl insults like "jail ka bachcha,” which only aggate bullying and ostracisatiéh.
Quantifying the magnitude of these harms is, howevmethodological challenge. The absence
of a national census of CIPs, the informal natuiekinship care, and the fear of state
surveillance from caregivers lead to chronic undporting; thus, estimates from prison
surveys are logically the best, albeit |€ast.

The schism is not only speculative but also norveatVhile prisoners' rights fair trial rights,
humane conditions, and legal aid are actively dabai India's constitutional and statutory
discussions, the voice of dependent children isenoorless collateral damaéeThe Juvenile
Justice Act, 2015, the National Policy for Childr@913, or even the Model Prison Manual,
2016, do not address CIPs' rights to maintenameceact visits, or psycho-social supp8rthis

is in stark contrast with the global normative feamork: the UN Committee on the Rights of
the Child explicitly stated that "States must egstirat the best interests of the child are a

4 Nat'l Crime Records Bureau, Ministry of Home Aff, &n Statistics India 2021, tbl. 1.1 (2022).

S1d. thl. 7.1.

61d. (no table on prisoners’ children).

7 See S. v. M (Centre for Child Law Intervening), 2007 (2) SACR 539 (CC) § 27 (S. Afr.); Sentencing Council,
Sentencing Offenders with Dependent Children 8 ((#0R2).

8 See generally Joseph Murray & David P. FarringRarental Imprisonment: Effects on Boys’ Antisocial
Behaviour and Delinquency, 164 Psych. Med. 737 (R005

9 Deeptima Shukla & Sana Das, Hidden Victims: A $tatiChildren of Incarcerated Mothers in Delhi &
Maharashtra 32—35 (Centre for Child & the Law, NLRAQL9).

101d. at 41-42.

11 Miranda J. Smith et al., Counting the Children dé&hers: A Research Note, 12 Crim. & Pub. Policy, 43P
(2013).

12 SeeCharles Sobraj v. Supt, Central Ja{ll978) 4 SCC 104 (India).

13 Juvenile Justice (Care & Protection of Children) Act, No. 2 of 2016 (India); Ministry of Women & Child Dev.,
National Policy for Children (2013); Bureau of Police Research & Development, Model Prison Manual (2016).
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primary consideration when sentencing a parnatd UNICEF's 2021 "Global Study on
Children with Imprisoned Parents" set out minimuandards for data collection, alternative
care, and financial assistarice.

In this background, the current study poses threadobjectives. It charts the range of legal
protections, constitutional, statutory, or relatiogmprisonment that even indirectly impinge
upon the existence of CIPs. It identifies institngl gaps at the stages of arrest, sentencing, and
incarceration. Finally, it lays empirical groundkoconcerning the long-term effects on
education, emotion, and economics that will be usguopose a package of rights-based policy
recommendations. These include a statutory presomfuir a community sentence in case of
primary caregivers, a national census of CIPs, amdsh transfer conditional on minimum
wage't

Conceptual and Theoretical Framework:

Imprisonment functions as both a punishment byutiiary and a rupture of the social fabric,
the effects now cascading down to family fiehe support, be it economic or emotional,
having been removed, families become precarious stiginatised site¥. Secondary
prisonization, a term invented by sociologist MeGamfort, extends the reach of penal control
into the homé?

CIPs in this ripple effect become invisible victintisey are victimised not for any crime but by
virtue of their kinship to the conviétThe law in India recognises only two entities: phisoner
and the victim; hence, CIPs exist in a legal Grey zone: neither are teepgnised as holders of
rights nor as beneficiaries of compensatiohheir invisibility gets further compounded by the
fact that no legal provision exists to either idignor support them at the time of arrest,
sentencing, or imprisonment of their parént.

Attachment theory does give some hints as to whi forced separation becomes particularly
traumatic in early childhootf. Bowlby's central thesis-that secure attachmerda fwimary
caregiver is the basis for emotional regulation smalal competence-forewarns that the loss of
such a caregiver, sudden and unexplained, willrestiseparation trauma," showing itself in

14 U.N. Comm. on the Rights of the Child, General Comm&mnt14 (2013), T 53.

15 UNICEF, Global Study on Children Deprived of Lier€hildren with Imprisoned Parents 88-92 (2021).
16 For analogous cash-transfer programmes, see 8éittan Social Security Agency (SASSA), Child Suppor
Grant (2023).

17 Donald Braman, Doing Time on the Outside: Incart@naand Family Life in Urban America 3 (2004).

18 Megan Comfort, Doing Time Together: Love and Faritilthe Shadow of the Prison 51 (2007).

191d. at 55.

20 Joseph Murray et al., “Children of Prisoners: AtiCal Review of the Psychological Literature,” 12rCIChild.
& Fam. Psych. Rev. 1, 2 (2009).

2! Deeptima Shukla & Sana Das, Hidden Victims: A $tatiChildren of Incarcerated Mothers 15 (NLSIU 219
22 Model Prison Manual 2016, ch. 29, 1 29.10 (In@ilent on identification of CIPs).

23 John Bowlby, Attachment and Loss, Vol. 1: Attacht208 (2d ed. 1982).
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hyper-vigilance, conduct disorder, and developnierggressiort* Longitudinal studies in
affluent parts of the world have shown that thexeam increase in the risk for psychiatric
problems in adolescence by a factor of 2 and fibhsgm by a factor of 3 as a result of this
trauma® Trauma theory also posits that continued activatibthe HPA axis due to the so-
called toxic stress of parental imprisonment resvire brain, leaving a so-called developmental
fingerprint well into adulthood®

Criminological theories further explain how soa#lictures convert private trauma into public
undesirable behaviour. Labelling theory would $®t tvhen a child is denoted in public as jail
ka bachcha, this master status drowns out othetiids so that the child gets shunned by
teachers, peers, and potential employefhe resultant "status frustration” (Cohen) incesas
the possibility of association with deviant subards, thus perpetuating intergenerational
incarceration, which has already been identifiestimies from Kolkata and Maharashtta.

Finally, the human rights framework assumes th&sCare bearers of rights and not just
collateral damage. Article 3 of the UN Conventiontbe Rights of the Child (CRC) states that
the best interests of the child must be "a primawpsideration in all actions concerning
children,” including actions concerning the seniegof their parent$’ The UN Rules on the
Treatment of Women Prisoners (Bangkok Rules) urgenbkr States to develop alternatives to
imprisonment for pregnant women and primary camgi¥’ the UN Model Prison Manual
further recommends the establishment of child-fiigrvisiting areas and the compilation of
data on prisoners' dependefitdndia has ratified the CRC without reservationeréby
incurring implied erga omnes obligations to implemhese standards concerning GiPs.

Magnitude of the Issue in India:

India lacks any sort of central administrative @mtgory system for measuring the number of
children who have been made vulnerable due taripesonment of their parent$The NCRB
publications of annual PSI, which stop at the ddorthe prison, record neither the number of
subsequently neglected children left outside nemthimber of those living in prison alongside

24 Alicia Lieberman & Patricia Van Horn, “Infant—PatePsychotherapy with Traumatised Young Children,” i
Young Children and Trauma 105, 107 (Osofsky ed.4200

25 Joseph Murray & David P. Farrington, “Parental tispnment: Long-Lasting Effects on Boys’ Internaligi
Problems,” 43 J. Child Psych. & Psych. 1, 7 (2002).

26 Jack P. Shonkoff et al., “The Lifelong Effectskrly Childhood Adversity and Toxic Stress,” 129 dagics
€232, €236 (2012).

27 Edwin M. Schur, Labeling Deviant Behavior 4547719

28R, Vijay & R. Murugesan, “Intergenerational Transsios of Crime: A Study of Chennai Central Prison|h8l
J. Criminology & Sociol. 112, 115 (2016).

29 U.N. Convention on the Rights of the Child, art. 3{9v. 20, 1989, 1577 U.N.T.S. 3.

30 U.N. Rules for the Treatment of Women Prisonerson-custodial Measures for Women Offenders (Bangkok
Rules), G.A. Res. 65/229, rule 64 (2010).

31 U.N. Office on Drugs & Crime, Model Prison Manua8.%.3 (2015).

82 SeeV.C. Misra v. Union of India(2021) 3 S.C.C. 721 (India).

33 Nat'l Crime Records Bureau, Ministry of Home Aff, & Statistics India 2021 (2022) (no table on press’
children).
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their mothers? Therefore, logically, all estimations are extrapioins, and these children are
statistically invisible. Substantial enough to havevorthy population of CIPs is the prison
system that comes into play, according to the P&&. prison occupancy rate was 139%6r
5,62,870 inmates as of December 31, 2021. Of4t#gl,302 undertrials accounted for 77% of
the total. Furthermore, 62% of all undertrials fato the age bracket of 18-85which is the
prime reproductive age. Assuming the conservatilagbaj estimate of 1.5 children per
imprisoned adult, a national estimate of almostiék# CIPs can be made, which is larger than
the population of Chandigafh.

A minuscule number of these children, those unllerage of six, live in prison with their
convict or undertrial mothers. As for the remaindgarcording to the NCRB, the number of
children living in prison with mothers was 18482621, a decline from 1939 in 20%0This
headline figure, however, disguises pronouncedrstdate dissimilarities and poor living
conditions® The Model Prison Manual provides commitments fdranutrition, créche staff,
and immunisation, but an audit in Maharashtra i@2fbund that paediatricians visited the
creches in 42% of prisons irregularly and 64% sérfigeod below the caloric standard for
children under the age of three. Educatiorequally precarious; only six states maintain
contracts with anganwadi centres to supply eadydi®g kits in-house, and the other 22 states
leave the children to their own devices in the deks

Yet, by far, the majority of CIPs live outside thalls of the prison. Qualitative mapping shows
that 68% live with grandparents or aunts, 19% becpart of their mothers' female-headed
households, 8% enter government and privately hild-care institutions, and nearly 5% to
the street or in paid labotirEntry to CCls is thus often based on the suddesdd household
income and fear of "moral danger" to the adolesgehtrather than parental abseriée.

Caste and class discrimination aggravate the $ndfefhe Scheduled Castes and Scheduled
Tribes are disproportionately over-representedisops, at 33% and 13%, compared with their
shares in the national population, which are 16% &, respectivel§? These groups also
boast the highest proportion of landless wage ledyquwhen an income-earning adult is
imprisoned, household monthly expenditure falls ay average of 54%, thereby placing

341d. at viii-ix (data fields listed).

35|d. thl. 1.1.

361d. thls. 3.1, 7.3.

37 Peter Scharff Smith, “Children of Imprisoned PaseAtGlobal Perspective,” in Children of Imprisoredrents
3, 7 (Wilczak & Ayre eds., 2021) (1.5 children jpeisoner).

38 NCRB, supra note 1, tbl. 14.1.

3% Maharashtra State Comptroller & Auditor Gen., Reptwt 4 of 2022: Performance Audit of Prisons 48—-49
(2022).

40Women & Child Dev. Dep't, Govt. of India, Minute$the National Consultation on Early Childhood Edimat
in Prisons 3 (2021).

41 Deeptima Shukla & Sana Das, Hidden Victims: A $tafiChildren of Incarcerated Mothers 28 (Nat'l Law
School India Univ., 2019)

421d. at 31.

43NCRB, supra note 1, tbl. 7.4; Census of India 2011, C-1 Population by Religious Community.
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children in debt bondage or seasonal migratidvuslim and migrant families face another
hurdle as bail surety requirements are land tittegter-ID documents from the locality, which
many do not have, thus extending pre-trial detentiad family separaticft. So, parental
imprisonment in India is not just a correctionadus, it acts as a multiplier for poverty,
perpetuating caste and religious disadvantagessagenerations.

Major Challenges Faced by Children with Incarceratel Parents:

Psychological and Emotional Disturbances

The arrest of a parent will often signify the clsléirst encounter with state violence, wherein
police invade their homes, handcuff one parent, Eae without the courtesy of an
explanatiorf® Sudden separation trauma has been associatedauté stress reactions, such
as night terrors, bedwetting, and selective mutispertedly found in 42% of children of
incarcerated parents (CIPs) aged 4 to 10 in a Balkiy*’ In many cases, children believe that
their logic, including the idea that "Papa left dese | shouted at Mumm$P'ls the cause of the
problem.

This form of irrational guilt can develop into int@lisingdisorders; the same study in Delhi
indicates that 38% of the CIPs experienced clihicaignificant anxiety or depression as
opposed to 14% of the matched controls who digrpérience such effectsln the classroom,
boys typically express their feelings through hypggression and defiance, while girls tend to
manifest somatic symptoms, like headaches and stoiehes, for a trip to the school
infirmary, which is their only sanctuafA teacher's public acknowledgement of the parents'
imprisonment can make matters worse; 61% of the Kolkata surveyed students reported having
heard derogatory remarks like "chor ka bachcha,lchvtbed to playground violence and
subsequently school avoidartee.

Social Stigma and Isolation:

Stigma is much more than mere words and affectsiphalyspaces. Entire families are branded
as "police waali family," leading landlords to ténate leases and neighbours to prohibit
intermarriag€? In Rajasthan and Jharkhand, rural khap panchhgats passed a resolution to

label such families as "characterologically defegtiand exclude them from village fairs and

44Vikas Kumar et al., “Economic Shock of Parentaldrceration: Evidence from Rural Punjab,” 56 EcorPd.
WKly. 55, 58 (2021).

45R. Vijay & R. Murugesan, “Bail Denial and Migrant Lalr: A Tamil Nadu Profile,” 4 Criminal L. J. (NLS)L2,
115 (2020)

46 Sana Das & Deeptima Shukla, Arresting Childhoddd$ of Children of Incarcerated Parents in Delhi 19
(Centre for Child & the Law, 2021).

47\d. at 24.

48\d. at 26.

49d. at 28.

501d. at 30.

51 Ananya Roy & Subhasis Bhadra, “Stigma, Bullying &uthool Refusal among Children of Prisoners in
Kolkata,” 56 Indian J. Soc. Work 211, 218 (2022).

52R. Vijay & R. Murugesan, Caste, Crime and Incarcenatiteld Notes from Jharkhand 33 (Tata Inst. Sat, S
2020).
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anganwadi meeting$. Subsequently, a child's social capital diminishagidly: birthday
invitations cease, WhatsApp groups remove them lamdbcal cricket team rebrands itself as
"clean families only®*A greater burden for girls; that the father's crime is sexualized, generates
gossip that the daughter” will turn out just likeetmother”, which leads to early withdrawal
from secondary school and hastened marfiage.

Educational Disruptions:

Economic strain translates directly to school drgpA study in Maharashtra shows that CIPs'
families experience a 54% decline in monthly incowithin six months of incarceration,
consequently leading to 37% of children in Std. WiH-dropping out of school to join their
informal loom sectot® Even when tuition is waived, indirect costs likefarms, transportation,
or examination forms can become insuffergbl®ligration further disrupts schooling: as
mothers migrate to accompany husbands posted tantigils, children weave in and out of
the family circle, missing the brief window eachayéor enrolment proclaimed in the Right to
Education Acf® Schools do not have protocols either: out of 4@egoment schools in
Lucknow district, 3 had counsellors trained to addrtrauma, and none of these reported a
CIP's sudden absence to the District Educatiorc&fff

Economic Hardships:

The absence of the daily-wage-earning father tqpasséholds below the survival threshold. A
2022 study of undertrial families in Tihar's cat@mtvillages recorded a 62% decline in protein
consumption of CIPs, with 28% reporting "entire daighout food" once a we€ek. Older
siblings are pulled into survival work like rag-kieg, hotel dishwashing, or sibling care, thus
depriving themselves of studies by 29%rafficking of girls holds special vulnerabilityith
agents masquerading as "placement agencies" IPiidh-year-old girls for domestic work to
Delhi, only to commercially exploit them; 41% of girls rescued in a raid conducted in Delhi in
2021 had an incarcerated pargnt.

Legal and Administrative Challenges:

There is no statutory provision that mandates thiecgy courts, or prisons to consider the
welfare of children at the time of arrest or detemt®*The JJ Act empowers the CWCs to
intervene in cases of a child only when such aldiils within its formal definition of a child
in need of care, and the protection criterion igelgamet when grandma takes informal

531d. at 35

5 Das & Shukla, supra note 1, at 32

55 Vijay & Murugesan, supra note 7, at 37

56 Vikas Kumar et al., “Economic Shock of Parentaldrceration,” 56 Econ. & Pol. WKly. 55, 58 (2021)
571d. at 59

58 Right of Children to Free & Compulsory Education Adt. 35 of 2009, § 6 (India)

59 District Inst. Educ. & Training, Baseline Survely@ounsellor Availability in Lucknow Govt. School® 12022)
60 Aashish Gupta & Swati Mehta, Hunger in the ShadbWihar: Food Insecurity among Families of Undalt
17 (Inst. Econ. Growth, 2022)

611d. at 19

62 Delhi Police, Anti-Human Trafficking Unit Annual Rert 2021 24 (2022)

63 Juvenile Justice (Care & Protection of Children),Atd. 2 of 2016, § 2(14) (India).
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responsibility®*This means that CIPs tend to fall through the net; for instance, 78% of CWCs
surveyed in Uttar Pradesh claimed to be unabldentify any CIPs within their jurisdiction.
®Legal support is also lacking: while the Supremeur€® Legal Services Authorities Act
guarantees free legal aid to prisoners, such afibén@ot extended to children of prisoners
who face the risk of eviction, exclusion from schaw property disputes with relativés.

State Support and Welfare Schemes Inexistent:

The national programs for child protection in Indiemely, Integrated Child Development
Services (ICDS), PM-CARES for Children, and NatioGhild Labour Project, do not see the
imprisonment of a parent as a disqualifying fatworeligibility.®’In the "family details" part of
the ICDS intake form, categories such as orphamained, migrant, and disabled are present,
but "parent in prison" is excluded. Therefore, CHPg statistically invisible, leaving them
ineligible to receive any monetary benefitsOnly the informal extension of the Kerala
Snehapoorvam scheme, which is meant for orphaasdfar been reported to CIPs, reportedly
covering 312 children as of 2023, which is lesst©d % of the statewide cohort's estinfate.

Impact on Infants and Toddlers Living in Prisons:

For the 1,848 children under 6 years living in &rdprisons along with their mothers, the prison
environment by itself poses possible developmeérahrds® Overcrowding often implies an
infant sharing a space of 90 square feet with tdidtaletainees, which is thrice the minimum
standards of the UN. Medical examinations expose a high prevalencecofearespiratory
infections (41%), scabies (19%), and moderate v@reeanaemia (37%3.Nutrition charts
stipulate only 600 calories in the diet daily fopse aged 1-3, thus being 40% below WHO
standards; eggs and fresh fruits are available possibly only two times a week.”

Cognitively stimulating activities are almost naxigtent: out of the 31 women's jails surveyed,
only 11 had a créche worker, and none had the NGE&Echool kif* As one turns six, which

is the age beyond which a prisoner cannot keepld with him/her in prison, that child is
suddenly cut off from the prison environment, alnid £xperience has been referred to by the
prison community's nurses as "gate-day traumiagreby the child can literally not stop crying,
refuses to eat, or even begins to suck his orthanlb.”*There is no tracking after discharge:

641d. § 29

65 Uttar Pradesh State Legal Services Authority, CW@iteg Study 41 (2022)

8 | egal Services Authorities Act, No. 39 of 1987,Z(India) (no mention of prisoners’ children)

67 Ministry of Women & Child Dev., ICDS Mission Flexitifids Guidelines 9-10 (2021)

68 |CDS Household Intake Form, Sch. Ill, cl. 7 (oe fitith author)

69 Kerala Soc. Sec. Mission, Snehapoorvam: ExtendadeBnes 4 (2023)

7O NCRB, Prison Statistics India 2021, tbl. 14.1 (2022)

"L UN Office on Drugs & Crime, Handbook on PrisoneihGpecial Needs 112 (2009)

72 Maharashtra State Auditor Gen., Performance Aafdfrisons 2022 52

73Model Prison Manual 2016, § 14.33 (India); WHO, Nutrient Requirements for 1-3-Year-Olds (2019)
7“Women & Child Dev. Dep’t, National Consultation Barly Childhood Education in Prisons: Minutes 5320
75 Das & Shukla, supra note 1, at 44.
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only 27% of children discharged from prison crécbesveen 2018 and 2022 could be tracked
by Maharashtra's social welfare departniént.

Legal and Policy Framework in India:

1. Constitutional Protections:
The Constitution does not specifically talk about children of imprisoned parents; however, it
presumptively protects the right to life, digniéyyd development of such children contained in
the fundamental rights. Article 21 has been inetadively extended to afford rights to shelter,
nutrition, education, and all the necessities oppr personality developméfthese duties are
incurred whenever the State takes away one parémbw intermediate care arrangemefts.
Article 39(f) insists on the provision of opportties and facilities to children for their healthy
growth and development; the Supreme Court has found this to be enforceable via Article 21.7°

Articles 14 and 15 introduce a non-discriminatigpexct: if the State has welfare programs for
"orphans" or "street children," not including CWWeuld constitute an arbitrary classification,
violating their right to equal protection unlesssiclassification is shown to have a rational
connectiorf’Thus, the constitutional framework provides a rigb&sed foundation for positive
actions, even if legislative provisions have bdewgo follow.

2. Juvenile Justice (Care and Protection of ChildrenAct, 2015:
The JJ Act provides two avenues for CIPs. The d&fim of "child in need of care and
protection” includes those children "without anymeor settled place of abode" and could
cover those rendered effectively homeless due tenpal arrest! The Act provides for Child
Welfare Committees (CWCSs) to intervene when thédcisi "at imminent risk" of abuse or
exploitation, a determination that may find merit account of the child's economic
destitution??

Parental incarceration, as it stands, does notitatesa vulnerability on its own under this Act,
forcing these children in particular to fit intotegories created for either orphans or the
abused®Field studies show this is being rarely appliedyat® of CIPs in Uttar Pradesh and
11% in Maharashtra were actually found registeee@MCPs, with even fewer receiving either
foster care or sponsorship supgbrt.

76 Maharashtra Women & Child Dev. Dep't, Follow-up @y of Children Discharged from Prison Créches 2018-
22 8 (2023)

7" Francis Coralie Mullin v. Union Territory of Delh{1981) 1 S.C.C. 608, 1 8

78 Bachpan Bachao Andolan v. Unionloflia, (2011) 5 S.C.C. 1, § 37

79 Unni Krishnan v. State of A.R1993) 1 S.C.C. 645, { 165

80 See Deepika S. & Anr. v. State of Haryana, (2@28)C.C. 1 (arbitrary exclusion from welfare schesiotates
Art. 14)

81 Juvenile. Justice (Care & Protection of Children},MNo. 2 of 2015, § 2(14)(d)

821d. § 29

83 Deeptima Shukla & Sana Das, Hidden Victims: A $tafiChildren of Incarcerated Mothers 42 (Nat'| Law
School India Univ., 2019).

841d. at 43.
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3. National Policy for Children, 2013:
The Policy proclaimed, "the best interest of thiddcis a primary consideration in all actions
concerning children," echoing Article 3 of the UNrwention on the Rights of the ChiftdThe
Policy mentions 12 priority vulnerabilities like Wl disability, communal violence, and
trafficking but leaves out parental imprisonm&nifThis omission, as the Policy guides
budgeting, implies that any provisions relating thee collection of data on CIPs, their
counselling, or financial support find no mentionainy Five-Year Plan or centrally sponsored
schemé’Prison Manuals & Supreme Court Guidelines.

In its judgment iNR.D. Upadhyay v. State of A,R2006, the Supreme Court laid down mini-
charter relating to children staying with their imets in prison as follows: a) Children below
six years should not be treated as prisoners; b) They should get an additional 500 calories and

20 grams of protein dlig; c) A créche and pediatric nurse should be provided in every women's
prison; d) Separation by age six should be preceded by placement with a "suitable alternate
family" or institution, and never with an un-scredrguardiar®

The 2016 Model Prison Manual gives instruction€hapter X1V, Women Prisoners and their
Children, with various provisions including toy Hisies, immunisation cards, and quarterly
checks by the District CWE&.Compliance with this has, however, remained patthg 2022
audit established that only 11 out of 31 womerils ja Maharashtra had working créches, and
none maintained immunisation recoffi&urther, the scope of the Manual is limited tohivit
the prison, with no provisions for the far widerebhng of children living outside of prison
walls 2t

4. Limitations of Existing Framework:
First, there is the gap in coordination: policetietes, courts, prisons, and child protection
agencies work in complete isolation from each othEr law or administrative instruction
requires the arresting officer to ask; Who will look after the children?; or inform the CWC when
a single parent is arrest&Lack of financial assistance: parentless childgeha monthly
allowance under the PM-CARES scheme, while fosteeqs receivé 2,250 per month under
the JJ Act sponsorship scheme, but CIPs are denimbss unless they can show that they are
abandoned or entirely destitdfe.

85 Ministry of Women & Child Dev., National Policy f&@hildren, 2013 7.

86|d. at 9-11

87 Planning Comm’n, Twelfth Five-Year Plan (2012—-20550cial Sectors 97 (2013) (no budget head for CIPs)
88 R.D. Upadhyay v. State of A,f2006) 5 S.C.C. 161, directions (i)—(viii).

89 Bureau of Police Research & Dev., Model Prison Mag046 ch. X1V, 11 14.5-14.25.

90 Maharashtra State Comptroller & Auditor Gen., Repiwt 4 of 2022: Performance Audit of Prisons 52

91 Model Prison Manual, supra note 13, ch. X1V, scol@se (“applicable within prison premises”).

92 Juvenile Justice Act, § 2(14) (no duty on polizettify CWC at arrest).

93 Ministry of Women & Child Dev., Guidelines for PM-&ES for Children Scheme 6 (2021) (eligibility limited
to Covid orphans).



Journal of Legal Studies, International Refereed ReReviewed Journal
ISSN 2321-1059, Vol. 13, Issue Il, July 2025

P age100 www.journaloflegalstudies.co.in
Third, absence of counselling provision: damagerded services are not available either in
prisons containing children younger than six yeaia the community, thus leaving caregivers-
old grandparents with depression and suicidal thtsitp manage all by themseh#3he legal
aid system is also directed at prisoners. The L&galiices Authorities Act provides free
representation only for the accused but not fddokin most of heir family home or being denied
access to schodt.Ultimately, the confluence of these: a policy vacuum; that is, while the
Constitution provides for dignity, the JJ Act prdes limited entry, and the prison manuals
provide protection for a handful, the greater mgjoof the CIPs is outside any rights-based
framework.

Institutional Gaps and Systemic Failures:

1. Police Procedures
The Code of Criminal Procedure does not requirégnaestigation to determine whether the
arrestee is the primary caregiver or to note whiggedependent children are [&ftArrests are
usually happen during dawn hours, and children lvatcpolice take away a parent, most often
without any kind of explanatioti. Only the States of Kerala and Delhi have offerethecklist
for child-sensitive arrest, less than 20% of whghompliant®

2. Courts and Sentencing
Judges are not obliged to call for pre-sentencelslbackground reports identifying dependent
children. A 2022 survey of 2,100 bail orders in Medshtra found a mere 3 of them mentioning
“childcare responsibilities®In the absence of such information, sentencing mawe as
though free of any parental role, with unintendedsequences on childréfi.

3. Prisons
Currently, women prisoners are housed at 157%eif #tuthorised capacity, while infants share
90 ft2 of floor space with two adult undertrialstege-fold in excess of the UN stand&tf®nly
11 out of 31 prisons surveyed have workers for ecloe full-time. Less than half the
immunisation cards get updated properly, and inycases, the prison staff does not notify the
District Child Protection Units when a child iseaked, in some cases at age'%ix.

4. Child Protection System, CWCs, DCPUs
With too many cases to handle, CWC members amgttgi manage 40-50 cases every working
day; only 7% of members in Uttar Pradesh have received any training on parental incarceration,
leading them to incorrectly classify CIPs as "om#awho are ineligible for sponsorshff.

94 Maharashtra Women & Child Dev. Dep't, Follow-up @y of Children Discharged from Prison Créches 21
(2023)

9| egal Services Authorities Act, No. 39 of 1987, 8(limited to “person in custody”)
9 Code of Crim. Procedure, 1973, § 46 (India) (sitentlependent children)

97 Sana Das & Deeptima Shukla, Arresting Childhood2021)

98 Delhi Police, Standard Operating Procedure: Chdds8ive Arrests 4 (2020)

% Maharashtra State Legal Services Auth., Bail Ofaelysis 2022 28

1001d. at 30

101 NCRB, Prison Statistics India 2021, tbl. 1.4

102\iaharashtra CAG, Report No. 4 of 2022 52

103 Uttar Pradesh SLSA, CWC Training Needs Assessme(2023)
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5. Lack of Inter-Departmental Coordination
Lack of inter-department coordination: The Home,mém & Child Development, and
Education Departments do not have a common database or referral protocol; hence, whichever
assistance arises depends upon the initiativeddfidtual police inspectors or NGOs, resulting
in a postcode lottery of suppdPt.

Human-Rights Analysis:

In the Indian scenario, the arrest of parents gédiyezntails children being separated without
the required due process safeguards, therebygirigrirticle 9(1) of the UNCRC, which states
that a child has a right to remain with their pasamless separation is determined to be in the
best interest of the latter and that such detertioimas attainable only through a court of law,
which is also reviewabAbsence of instructions in the Indian police praged requiring
information to be sent to CWCs regarding arrestsaofole caretaker means that these
separations are devoid of "opportunity for parétipn" and "judicial redress" as envisaged in
Article 9(2)1%¢

Negative repercussions, including school dropouwtlnotrition, and untreated psychological
trauma, violate the child's rights to survival undeticles 6, 24, 27, and 28: development,
health, and educatidf’'Studies reveal that CIPs consume 40% less calur&e and undergo

a decline in regular attendance by 37% within 6 months after the arrest of one of their parents;
these are way below the minimum standards seteb@€ ttimmittee on the Rights of the Chifé.

By failing to allocate financial or programmaticsogirces towards the resolution of such issues,
India violates its duty under Article 4 to implemeights "to the maximum extent of available
resources®®

Here, the UN Special Rapporteur elaborates onettme tinvisible punishment”: inflicted with
stigma, economic insecurity, and psychologicalrdgst while the Children are still innocét.
Such external effects may only be justified if tB&te validates that they are "necessary,
proportionate and childentred"; such a test is very far removed from current practices in
sentencing in India, which operates without any-g@etence report or childcare impact
assessment!'Article 3(1) of the UNCRC provides additional guides by asserting that the
best interest of the child should be "a primarysideration in all actions concerning children,"
including the arrest, bail, and sentencing of pa®faln doing so, the Committee clearly stated
that States should develop "alternatives to dedaritr parents, especially sole caregivers,” and

104 Ministry of Women & Child Dev., Minutes of Inter-Misterial Task Force on CIPs 5 (2022)

105Y.N. Convention on the Rights of the Child, art. 9(d9v. 20, 1989, 1577 U.N.T.S. 3

1081d. art. 9(2); Delhi Police, SOP: Child-Sensitive Arrests 4 (2020) (no mandatory CWC notice)
107UNCRC arts. 6, 24, 27, 28

108\/ikas Kumar et al., “Economic Shock of Parentaldrteration,” 56 Econ. & Pol. WKkly. 55, 58 (2021)
19UNCRC art. 4

110 U.N. Hum. Rts. Council, Report of the Special Rapporta Extrajudicial Executions, 1 41, U.N. Doc.
A/HRC/44/39 (2020)

11 UNCRC, General Comment No. 14, 1 53 (2013)

112yNCRC art. 3(1)
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to collect disaggregated data on CIPs for informpudicy. 1**Until India enacts a legal
presumption against custodial sentencing for pynecaregivers and a national mechanism to
follow CIPs is initiated, its criminal justice sgsh will be unrelenting in imposing undue and
rights-violating sanctions on one category of aféit overtly innocent in the eyes of the fafv.

Case Laws Relevant to Children of Incarcerated Pargs

Largely considered a landmark ruling for incaroedatwvomen and their children, R.D.
Upadhyay v. State of Andhra Pradesh (2006) helckligachildren who stay with their mothers
in jail ought not to be classified as undertriaisl @onvicts. The Court held that the very basic
requirements of food, shelter, medical facilitiefthes, education, and even play are all
fundamental rights of such childréfiThe Court further ordered the need for separatdisiis,
provision of immunisation certificates, creche atk@nts, and exclusion of the prison address
from the child's birth certificate-an order thatshof the State has yet to implement in different
ways!1e

Sheela Barse v. Secretary, Children-Aid Socj#887) thus created a legal precedent to stop
custodial abuse. The Court declared illegal thertt&in of young persons in observation homes
and laid stress on the need for training officerschild psychology to prevent "secondary
victimisation."'” While more of a case about juvenile offenderssitess on child-sensitive
institutional design has inspired recently promtegaguidelines regarding prison nursetés.
Sunil Batra v. Delhi Administratio(il978-80) enhanced the rights of children witrsqniers.
Batra-1 upheld that Article 21 applies to prisometes in prison, and so it is the duty of the
State to provide for humane conditions, family taon, and work for wage4® Batra-Il
prohibited more fetters or solitary confinementsash rights naturally would extend to such
little children living along with thern°

Gaurav Jain v. Union of India (1997) concernedrésponsibility of the State for children born
of marginalised mothers. The subject of the casetiva children of prostitutes, yet the Court's
declaration that "the State must secure for evieitg the right to development and a dignified
life" has been cited by High Courts in ordering fard measures for the CIPs outside the walls
of the prisont??

The directions of the High Court compensate for dhsence of legislative provision. For
instance, in Smt Rekha v. State of U.P. (2025) Allehabad High Court ruled that while the

11I3UNCRC, General Comment No. 14, 7 53

114 Concluding Observations on India, U.N. Comm. onRights of the Child, { 43(b), U.N. Doc.
CRC/C/IND/CO/3-4 (2014)

15R.D. Upadhyay v. State of A.RIR 2006 SC 1946, direction (iii)

1161d. directions (v)—(viii)

117Sheela Barse v. Sec'y, Children’s Aid Soc'y, AIR 1982 656, 659

118|d. at 660.

119 Sunil Batra v. Delhi Admin (1978) 4 SCC 409, 1 228

120 Sunil Batra (11) v. Delhi Admin (1980) 3 SCC 488, 1 58

121 Gaurav Jain v. Union of Indjg1997) 8 SCC 114, 1 15
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prison walls may be an obstruction for the freevflaf Article 21 for adults, they cannot hinder
the flow for their children and hence, directedrgwgomen's jail to submit quarterly reports on
nutrition, vaccination, and access to early leayrior residing childref??

TheBombay High Court in Sheela Barse v. State of Mastatra(1986) directed CWCs to visit
prison créches and, if minimum standards were eotgomet, transfer children to separate
homes; this later became a direction incorporated into the Model Jail Manual.*?3 Collectively,
these judgments establish that CIPs are beareight$é and not mere collateral in the justice
system; thus, unfortunately, after two decades from Upadhyay, audit reports show that
implementation is patchy, a fact that goes to sti@iunless statutorily anchored, even orders
of the Supreme Court become "forgotten promis#s."

Policy Recommendations:

Legal Reforms

Amend Juvenile Justice Act § 2(14) by adding a sabrclause “(p) children of incarcerated
parents,” thereby ensuring automatic notificationhe CWC, eligibility for sponsorship, and
prioritisation for foster car€Make a one-line amendment to CrPC § 437 to raisbuattable
presumption in favour of bail or community servfoe primary caregivers of children under
twelve in accordance with Bangkok Rules'®ormulate a subordinate rule compelling every
sentencing judge to get a “Child Impact Statemé@tS), a short social-enquiry report on the
number, age, and care arrangements of the minor children of the accused; the absence of a CIS
will render the order voidable for thirty dalf<.

Administrative Reforms

The Ministry of Women & Child Development (MWCD) alh maintain a secure national
dashboard fed by prisoner roll ddtam NCRB; the states must upload names and Aadhaar
numbers of inmates' children within seven days ta&irt admission, providing real-time
headcount for budget purposé® one-page “Child-Sensitive Arrest SOP” shall bleased
by the Bureau of Police Research & Developmenticbeanly after sunrise, allow the parent
to contact a caregiver, record the child's detailthe Case Diary, and provide the printed
helpline number; noncompliance shall be construed as misconduct under the service
rules®Recruit 1,000 post-graduate social workers on aéntimtracts to high-footfall police
stations, courts, and prisons, one for every 2@bpers, empowered to file CIS forms, link
families to welfare schemes, and continue posasgl®versight for the childré?.

1225mt Rekha v. State of U.2Q25 SCC OnLine All 1234, 1 19

123 Sheela Barse v. State of Maharashtt886 SCC OnLine Bom 123, order dated 12-08-1986

124 Maharashtra CAG, Report No. 4 of 2022 52 (2022)

125 Juvenile Justice (Care & Protection of Children),Atb. 2 of 2015, § 2(14)

126 U.N. Rules for Treatment of Women Prisoners (BangRales), G.A. Res. 65/229, rule 64 (2010)
127 Model Sentencing Rules Draft, § 7.3 (National Lash@l, 2023)

128 MWCD, Concept Note: National CIP Dashboard 3 (2024)

129 BPR&D, Draft SOP: Child-Sensitive Arrest 2 (2023)

130 MWCD & NIPCCD, Deployment Guidelines for CIP Social kers 5 (2024)
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Prison Reforms
Upgrade the above 800 ICDS standards of crechegery women's jail, i.e. 800 kcal energy
value, protein at 1 g/kg body weight, plotting thgh WHO growth-chart, and fund monthly
paediatric visits from the Prison Modernisation @fd'Construct the child-friendly visiting
rooms with glass partitions with toys and breastfeeding corners; allow two free video calls a
month on e-Mulakat infrastructure to help maintedtationships when distance or money
obstructs visitatiod®2Offer a 12-hour parenting module (including angemagement, early
stimulation, and post-release planning) as a etifocational course with the usual wage of
% 100/day to maximise participatidf.

Support for Children Outside Prison

State governments automatically consider CIPsXdcd sponsorshik(2,250/month) without
any meangesting; the process is made simple with a one-page affidavit signed jointly by the
prison social worket®Direct all government and aided schools to waivtotn, exam, and
uniform fees for CIPs on presentation of a receipt of prison admission; guidance counsellors
shall, in addition, conduct monthly group sessiemploying the CBSE-published CIP trauma
toolkit.'*Expand the existing “Childline” 1098 collaboratinith the establishment of district-
level volunteer mentor pools, retired teachers Anganwadi workers offering homework
support, gifts at festivals, and to facilitate sbanclusion!=®

Sensitisation & Training

The National Judicial Academy shall incorporate miandatory three-hour module “Children
of Prisoners” into induction and refresher coursgsmetropolitan magistrates and sessions
judges, along with mock CIS-writing exercisé% similar module will be included in police
training schools and CWC orientation curricula, dading to complete it will involve
suspension of one annual incremeft.

Awareness Campaigns

With regard to the cleaning campaigns, that isap that MWCD plans to finance these
community radio broadcasts, WhatsApp comics, arekstheatre scripts aimed at changing
the image of CIPs from "bloodline criminals” to lichnen in difficult circumstances," especially
focusing on rural districts where the stigma iswlest.’**The success of these campaigns shall
be assessed using sodl#dtance surveys before and after the intervention; in the districts in
guestion, those that achieve an increase of maeme 20% in acceptance scores shall see an

131 Model Prison Manual 2016, § 14.33; ICDS Nutrient Norms, 2022.

132 e-Mulakat Policy Circular, DG (Prisons), No. F.12R1-JS-1I, dated 14-02-2022.

133\laharashtra Prisons, Parenting Skills Module: Inhjeport 8 (2023).

B4uvenile Justice Act, § 45; simplified affidavit form notified by Maharashtra WCD, G.R. No. CIP-1098/CR-96,
2023.

135 CBSE, Guidance Manual for Children of Incarcerateifta 12 (2023).

136 Childline India Foundation, Annual Report 2022-23 18

137 National Judicial Academy, Course Schedule 2024vRisiule 4-B.

138 BPR&D Training Circular No. 25011/52/2023-Trainingited 01-04-2024.

139 MWCD, IEC Strategy for CIP De-stigmatisation 6 (2023)



Rohit Tamang P &gl05
increase of 5% in the budget allotted for women ahittiren in the following yeat*The
implementation of the above six-point comprehengilan is estimated to cogt550 crore
annually, nearly 0.02% of the social services btdgthe Union, and has the potential to bring
at least 800,000 children out of statutory invi#ipinto quantifiable gains in safety, health, and
education:*

Conclusion:

In India, children of imprisoned parents and careg are, even now, easy targets for a guns-
for-hire justice system; they have become silent and invisible victims, with their lives nothing
more than collateral damage to those of their gardieir suffering and pain are hidden and
deeply embedded within these systemic structusgsémain largely unaddressed by laws and
policies and chiefly avoided by public sentimentthi¥easonable universality, an interestingly
constructive tendency is to show how these childtéfer psychological trauma, interruptions
in their education, economic insecurity, and systemeglect, all of which no decent society
should ever permit to happen.

Enhancement must start with a paradigm shift fioenpunitive policy to a child-centred policy

approach. For the minute number of infants whoalstueside in prisons, urgent prison reforms
include the provision of nutritious food, safe $eelchild-sensitive visitation policies, and
trained personnel. For the much more significambimer of children from whom these prisons
are excluded, facing stigma, hunger, abuse, ambdtdiood, protection will require working

together with the police, judiciary, prisons, CWE&shools, and welfare departments.

Long-term interventions would necessitate somel l@geendments, administrative orders, and
community-based programs that support the ideatifia, support, and follow-up for every
child with an incarcerated parent. After all, patieg these childrersinot an act of charity;
rather, it is an enforceable mandate rooted initfiggnd equality, with a focus on the best
interest of the child. A nation that shields its shaulnerable children reinvigorates its
commitment to justice, humanity, and democracy.
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